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PREFACE TO THE FOURTH EDITION 


That we have been given the opportunity of bringing 
out a fourth edition of the book indicates the popularity of 
the work and its- usefulness to those for whom it is 
intended. During the four years that have elapsed since 
the publication of the third edition, many constitutional 
changes have taken place in the form and structure of 
governments in some of the countries. 

The first edition of this work appeared in 1935 as 
volumes 2 and 3 of VolUicdl Theory ami Modern Governmenfy, 
in the second edition this book appeared as a single, inde- 
pendent volume under a slightly changed name, viz , 
Modern Govertmenls. The whole plan of the work had been 
entirely changed, it had been divided into six different 
books, each dealing with a particular aspect or region, 
New chapters on the Fonn and Functions of Government, 
Government of Ireland, and Dominion Status had been added. 
The chapters on the Government of England were written 
■de novo; while those dealing with the Governments of Italy, 
Germany- and Soviet Russia had been very mateirially 
changed so as to incorporate the recent most constitutional 
changes effected in these countries. Other chapt'-rs had 
also been considerably revised and brought up to date. 
This edition has made further changes in the arrangement 
of chapters. It contains the new constitutions of France 
and Japan. 

Before dealing with the government of any country 
tve have described its constitutional history so as to give the 
reader an intelligent grasp of the environmental iactors 



that have contcibuted. to the setting up of a particular 
type of government. 

While the second edition of the book was through 
the press, the 11 Wbrid War brought about unforeseen 
changes in the international situation, particularly the 
sudden and unexpected collapse of French resistance, and 
the consequent setting up of a new government under 
Marshal Petain. And when this edition is coming before the 
readers, France has re-established herself as a democratic 
state under General De Gaulle. 

The theory, spirit and structure of governments have 
undergone vast changes. This book, then, will serve as a 
useful adjunct to even its next edition that may appear 
after the world enters upon a new epoch of peace. Wc 
trust that this revised edition will prove useful to students 
of political science, politicians and legislators. 

Our thanks are due to Mr. L. P. Choudhry, M. A., 
our pupil, for preparing the index. We are also thankful 
to numerous friends who made suggestions from time to 
time. 

Suggestions for improvement in the book will be wel- 
Come. 


The University, 

Lucknow : July 15, 1948. 


V. SHIVA RAM 
B. M. SHARMA 
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Nofcliing is so galling to a people, not broken in 
from the birth, as a paternal, or, in other words, 
a meddling govormnent, a government which tolls 
them what to road, and say, and oat, and drink, 
and wear. — Slacaulay 


What constitutes a state ? 

Kot high raised battlements or laboured mound, 
Thick wall or moated gato. 

No; men, high minded men, 
lilen, who their duties know. 

But know their rights, and knowing, dare maintain. 
These constitute a state. 

—Sir ir. Jones 


6 « • ’ • 

Neither one person, nor any number of porsous, 
is warranted in saying to another hum.an creature 
of ripe years, that he shall not do with his life, for 
his own benefit, what he chooses to do with it. 

— s. mil 
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Chapter I 

CONSTITUTIONAL GOVERNMENT 

The ideally best form of government, it is scarcely necessary to 
say, does not mean one which is practicable or. ehgible in all states 
of civilzation, but the one which, in the circumstances in which it is 
practicable and eligible, is attended with the greatest amount of 
beneficial consequences, immediate and prospective. A completely 
popular government is the only polity which can make out any 
claim to this character. (J S Mih) 

'' Man has given expression to the many aspects of his 
life through the setting up of various associations. But the 
greatest achievement of human ingenuity 
hichest form of j s Ts ithout d ouj^ the organization of society 
Society. ^ political community. The process 

has involved ex per imentation of a varied character, beginn- 
ing with the nomadic hordes and passing through the 
pastoral tribe, the family, and the group, till the emergence 
of the modern political society. It is in the life in this 
society that the individual has been enabled to realise his 
best self, at the same time, promoting the interests of those 
to whom he finds himself bound by ties of blood, sentiment, 
thought and common actio'n. Such a societ3', technically 
called the State, alone creates conditions necessary for the 
evolution of civilization, the development of science, the 
progress of arts, the propounding and expounding of 
doctrines and the building up of what is signified by the 
term progressive man. 

Mankind has passed through a long series of alternate 
successes and failures before it reached the present 
(coveted?) position. TJre_Eendulum pf.progress^has,swung 
b.ackward^and forward; in other words, there has been a 
long series of actions and reactions to complete .the tale. of 
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human behaviour. Civilizastion is but an extra-natural, 
super-organic, artificial burden man had to assume in order 
to survive the struggle of existence. Viewed in this sense, 
culture is human history writdarge, 

This is the moral of all human tales 
'Tis but the same rehearsal of the past. 

First Freedom, and then ^lory, when that fails 
Wealth, vice, corruption —barbarism at last ! 

And history with all her volumes vast 
Hath hut one page ...... 

Any study of the institutional development of mankind 
must, therefore, be conditioned by the historical setting 

}listorical Basis behind it. But the complexity of historical 
of state. events, it is true, is such that the cultural 

life of any people and of any tribe can be understood only 
as an outgrowth of those unique conditions and environ- 
ments under which it has lived. Any attempt, therefore, 
to explain the details of a people’s behaviour on merely 
psychological grounds can never give an adequate idea of 
the cultual life as it exists to-day, no matter how intimately 
we may be acquainted with the reactions of the individual 

to his social and economic environments. Moreover, the 

diversity of these environments in different parts of the 
globe explains, to a large extent, if not completely, the 
variety of institutions and principles, methods and theories 
which each people for itself has chosen to express its life. 

The highest common factor of these institutions in all 
States IS the existence in each State of "a certain power- 

SSst ''=‘«i™*ip between its individual and 
associated institutions." All this is 

amhodies not merTtW "mrlTJtif 
tut also the frame-worh of the political system, ZTZ 
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government, The different stages of human history are 
marked also by the variety of the prevalent governmental 
systems. The most sa lie nt difference between the process 
of government in former times and at present, is that in 
former times participation in government was confined to 
a very small fraction of the total number of individuals 
and groups subject to the authority of the State, while 
to-day the tendency is to extend the right of participation 
in government to every individual of mature years and to 
almost every conceivable group or class of people. 

It is clear, therefore, that every State chooses for itself 
the kind of the constitution which is motivated by the 
gco^econqmic and the ^cio-political environments. These 
environments being dissimilar in different parts of the world, 
constitutions too take different shapes. All this accounts 
for the differences in the political systems or types of 
government. The prosperity, then, of a people depends 
largely upon the nature of the government it has, for. as 
Burke said. “Government is a contrivance of human wisdom 
to provide for human wants. Men have a right that these 
wants should be provided for by this wisdom.” In this 
definition the most significant term is “human wisdom,” 
foi no government is worth a penny if it is not founded on 
the experience of the wise or articulated to the needs of 
•the governed. Cousin rightly remarked : “You can only 
' govern men by serving them. The rule is without excep- 
tion.” Governing by serving may seem to be a contra- 
diction in terms, but it undoubtedly represents the modern 
conception of the functions of a goverment. This happy 
blending is difficult of actual or potential realisation until 
■ the relationship between the rulers and the ruled is solidly 
based on stable foundations. It is not enough to be content 
•with a good government at a particular time. What ig 
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needed is not merely the tvay in which the government is 
■conducted. Pope’s dictum : 

"For forms of government let fools contest 
What'er is best administered is best, — " 


may be rejected outright. The form as well as the personnel 
of a government is of as great importance as the end it 
has to serve. Francis Osborne’s advice (to his son), viz., 
“To a wise man it is indifferent what card is trumps. The 
game may be played as fair under clubs as diamonds. If we 
are to be fettered, it is folly to be troubled whether our 
fetters consist of many links or but one,” is full of flaws. On 
the other hand, we are more inclined to accept what Ovid 
said: “Spare the spurs, boy. and hold the reins more firmly.” 
This at once postulates an organization in which the citizens 
must control, in the ultimate resort, the governmental 
machinery. This truth has been realized now and that is 
why every government of to-day rests upon a constitution. 

According to Lord Bryce “the constitution of a state 

or nation consists of those of its rules or laws which deter- 

Oonstitution mine the form of its government and the 
defined . i . 

respective rights and duties of it towards 

citizens and of the citizens towards the government,” 

Paley defines Constiluti',n thus: - “By the constitution of a 


country is meant so much of its law as relates to-the 
designation and form of the legislature, the rights and 
functions of the several parts, of the legislative body; the 
construction, office and jurisdiction of courts of justice. The 
constitution is one principal division, section or title of the 
code of public laws, distinguished from the rest only by the 
superior importance of the subject to which it treats” 

what is comtUu- 

de&e tl '' "“dudes all rules tehich 

the members of the sovereign power, all rules which 
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regulate’ the relation of such members to each other’, or 
which determine the mode in which the sovereign power 
or the members thereof, exercise their authority-” Gilchrist 
defines a constitution to be "that body of rules .or laws, 
written or unwritten, which determines the organization 
of government, the distribution of pow’ers to the various 
organs of government, and the general principles on which 
there powers are to be exercised.” We thus see that the 
content of a constitution is the picture of the fundamental 
political institutions through which the society lives its life. 
In- the picture a student can see only the broad features and 
not the finer details ; it presents the contour and not the 
minute specifications. To understand the latter we have to 
study the social environments, the economic life, the cultural 
heritage and the historical background of the nation. 

The long history of mankind is characterised by the 
special features of each age or epoch. In the dark past 
Necessity of a about w'hich the modern archaeologist is 
Constitution. trying to give us partial knowledge, 

we hardly find any set rules of- laws which man’s reason 
could explain in relation to his creative genius. That was 
a time in which the bludgeon ruled; the law of the jungle 
prevailed. Survival of the fittest, an important biological 
principle, was without doubt the only principle at work. 
In those da3's men rather than laws governed; the rule was 
obeyed as he alone could keep the different and warring 
sections of the community under his control. With the 
development of man’s intellect, and the lapse of centuries 
which contained the slow transformation of the barbarian 
into the rational man, there was a distinct move towards a 
new order. This reversed the process and laws, rather than 
men, began to control, and, besides the ruler, other parts 
of the community began to participate in the organised 
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political life. This was the dawn of constitutional govern- 
ment and an understandable system. 

Among Europeans the ancient Greek philosophers were 
the first to direct their attention towards a discussion of 
nistory of forms and kinds of political society. 

“Constitution.’’ Aristotle, but more parti- 

cularly the latter who has been accepted as the founder of 
political science, discussed in detail the groupings through 
which men could live as organised communities. Some kind 
of laws or rules, they asserted, w’ere necessary for a State. 
For over fifteen centuries thereafter attempts were made in 
Europe at evolving stable organizations of men, each with 
a cultural or social harmony of its own. With the disrup- 
tion of feudal society and the rise of forces that threatened 
to overthrow the autocracy of absolute, national monarchies 
the movement for a settled life based on known or know- 
able rules and laws received a new impetus. ‘ 

InEurope,[England was the first country to circumvent 
the rights of the subjects. Constitutional Government thus 
originated for the first time in England. Thereafter it was 
adopted on the continent, in America and other parts of 
the world. 

Constitutional government, then, is a form of govern- 
ment in which laws rather than men control and which to 
a greater or less degree is popular in character in that it 
admits to a greater or less degree of the participation of the 
important elements in the state’s life. 

“Constitution" was first employed in England to 
designate certain fundamental customs or ancient usages 
Iq England. declared in some form by the English King 
with the assent of his Great Council. 
Thus Henry II, in 1164. issued a set of rules governing the 
relations between the secular and ecclesiastical courts, and 



‘ DO^^TiriTTiON'AL GdVERNSiENT 7 

these became known as the constitutions of Clarendon. 
Ostensibly they were not new rules, but merely the old 
usages put into written form and formally declared. So it 
was with the provisions which the barons wrung from King 
John in 1215. On a much broader scale Magna Carta enu- 
merated the various fundamental customs of the realm. It 
was a document of definition, not of legislation, and might 
just as well have been called the constitution of Runny-mede. 
This surrender of the king marked the beginning of constitu- 
tional government in Europe, that is, of government based 
upon a definite understanding among the parties concerned 
in it. But these constitutions and charter did not embody all 
the principles upon which the government of England rested 
during the succeeding centuries. From time to time they 
were supplemented by successive confirmations of the Great 
Charter, by the Provisions of Oxford (1258), and by a series 
of great statutes such as the Statute of Mortmain (1279), 
Winchester (1285) and Praemunire (1353). Later came the 
Agreement of the People, drawn up by Cromwell’s soldiers 
in 1647, and the Instrument of Government issued by the 
Protector in 1653. This Instrument of Government was a 
formal written constitution in all its essentials, for ii set forth 
in some detail the powers of the executive and the legislature. 
It established an English republic with legislative power 
vested in a single chamber and a President (Lord Protector) 
with a life tenure. But Parliament never accepted the cons- 
titution, and after Cromwell’s death, when monarchy was 
restored, it merely decreed that the government of England 
should again be conducted “according to the ancient and 
fundamental laws of the Kingdom”. Thus ended the first 
and only experience of England under a constitution of this 
type, and this English Constitution of 1653 is said to be the 
earliest written constitution of modern Europe. 
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In coming to the conclusion, in 1776. that a written 
constitution was necessary, the Americans were, however, 
but following the example of their English 

In America. 

kinsmen, who drew up the first written 
constitution of modern Europe in 1653. The American 
colonies caught the idea involved in the Instrument of 
Government and utilized it- During the latter part of the 
l7th century they revived the practice of using the term 
constitution to designate their own fundamental laws, 
especially the one relating to the organization of their 
government. And after the Declaration of Independence 
all the thirteen states utilized the word ‘constitution’ to 
signify the new instruments of government which they set 
up. In other v;ords, America borrowed the term from 
England, gave it a more precise meaning, and by her 
example during the past 150 years she has been largely 
responsible for its extension throughout the w'orld. We 
may say, then, that America is the birth-place of the 
written constitution ; the constitution of South Carolina was 
drafted by John Locke and that of Rhode Island by Roger 
Williams. 

The next atempt to frame a written constitution was 
that made by France in 1791. This constitution was in 
In Europe operation for less than a year, but was 

followed in that country by a series of 
written consitutions, which appeared with great rapidity 
from 1792 to 1815. A number of the smaller German 
states adopted written constitutions between 1815 and 
1830. This early constitutional movement in Germany 
would appear to have been one of the results of the 
French Revolution. In 1830, the newly established king- 
dom of Belgium also framed a written constitution. The 
independence of the South American colonies of Spain also, 
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about that time, brought constitutional government and 
written constitution in its train. Other states in Europe 
adopted written constitutions particularly as the result of 
the revolutionary movement of 1848. Among these may 
be mentioned Prussia and Italj^ The movement for na- 
tional unity which is to be noticed in Europe about 1870, 
and which resulted in the consolidation of Germany, also 
brought with it a number of written constitutions, among 
which may be mentioned those of Austria-Hungary and the 
German Empire. 

Nineteen years later a written constitution was pro- 
vided for Japan, when that Empire joined, in 1889, the 
„ , rank of the constitutionally governed states. 

Within the last few years, Turkey, Persia, 
China, Egypt and Iraq have also adopted written constitu- 
tions. Siam in 1932 is an important addition to the list. 

We find, therefore, that the movement originating in 
the United States of America in 1776 has nou> spread to all 
the five continents. It is not, however, usually remembered 
that the constitution of the U. S. A., which had been 
adopted in 1789 is, apart from a few American state consti- 
tutions, the oldest e.xisting written constitution, completing 
a century and a half of its existence, with only a few minor 
amendments. 

.The distinction between written and un^vritten 
constitutions is of little significa.nce. It is more accurate to 
-Classification of call ‘‘them enacted!’ and "evolved” const! 
constitutions. tutions. To say that a constitution is un- 
written' suggests that it is indefinite in its provisions, which 
the British constitution is not. Its requirements are in 
some cases more definite than are the corresponding provi- 
sions of even written constitutions in some other countries. 
An evolved constitution, like that of Britain has its origin 
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in custom as contrasted with the one which appeared 
fullgrown from the hands of some assembly or ruler. The 
constitutions of Great Britain and of Hungary would 
belong to the class of “evolved constitutions.” All other 
constitutions belong to the “Enacted Class.” But this 
distinction between evolved and enacted constitutions is by no 
means a sharp one. Even an evolved constitution is 
partly made up of enactments. Magna Carta of 1215 in 
England and the Golden Bull of 1222 in Hungary are, 
both of them, enactments, yet they form part and parcel 
of the evolved constitution in those respective countries. 
On the other hand, an enacted constitution is never an 
absolutely spontaneous creation. It is not struck off at a 
specific date by a designated group of framers or fathers. 
Even the constitution of the U. S. A. could not have been 
framed in 1787 as it was then framed, had there not been 
a body of political usages available for use by the Philadel 
phia Convention. It must be borne in mind, moreover, 
that from the moment a constitution is enacted it begins to 


evolve. In time there will be imposed upon the enated 
document a great superstructure of custom and precedent, 
all of it the result of this growth. No constitution is ever 
wholly the product of evolution or of enactment. Every 
constitution laps over into both categories. 

It IS also customary to classify constitutions as riaM 
and flexible according to the difficulty or ease with which 
Eigid or Flexible amendments may be made. The constitu- 
• tion of the United States of America is 

said to be a rigid constitution because the process by which 

formal amendments can be effected is longer, more elabo 
rate, and more difficult than in any other country The 

constitutions of Great Britain. Italy and Hu„ga;y at 
ermed flexible because they can be amended by the ordinary 
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process of law-making. In these countries it is, technically 
speaking, no more difficult to amend the constitution than 
to enact an ordinary law. Final^’, there are constitutions 
which fall into a class between these two, namely, the ones 
which arc amendable by a special procedure which is more 
difficult than the ordinary process- of law-making, but is 
nevertheless, within the competence of the national legisla- 
ture and does not require the participation of any outside 
authority. Examples of this type are constitutions of 
France, Germany and Aus^ia. 

Though the distinction between rigid and flexible 
constitutions is of some importance, there is danger of 
Rigidity is rcla- laying too much emphasis on it. In actual 
practice, it has been found that even 
written constitutions like that of the United States of 
America are not nearly so rigid and inflexible as some 
would seem to think that they arc. The remark is attri- 
buted to a President of the U. S. A. that the constitution 
of U. S. A. is to the country what a coat too small in size is 
^to a man. If he buttons it up in front, he splits it open 
behind. Such a characterization of the American constitu- 
tion is, however, hardly justified by an examination of the 
constitutional development of the United States of America, 
the process of formal amendment is not the only agency 
through which an enacted constitution can be brought into 
step with the times. It is merely one of several agencies 
and by no means the most important among these. Great 
changes take place in a constitution as the result., of . usage 
and judicial jnterpre tati on, thus obviating in many cases, the. 
need for utilizing the prescribed mechanism of amendment. 
The constitution of the U. S. A. has had only twentyonc 
■ iormal amendments added to it since 1789, but by judicial 
interpretation it has beep amended on innumerable 
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occasions. Viewed from this angle it is no more rigid than 
the constitution of Great Britain. No vigorous, progressive 
nation ever tolerates a rigid constitution. If the methods 
of formal amendment prove too cumbersome, it will find 
some other agency of change. The TJ. S. A. with the help 
of the Supreme Court, found it a century ago. Constitu- 
tional rigidly is not a matter of law, but of popular tempera- 
ment. A people inclined to conservatism, like the British 
and the Swiss, will change their constitutions slowly and cau- 
tiously — no matter how easy the process of change may be. 

In other words, a written constitution is only a proposed 
plan of government set forth in one document. It does 
Written constitu uot necessarily exhibit the actual form of 
tion only a plan. government of the country. It is like the 

rules of a game. If the game as actually played is not 
played according to the rules, then the rules as set forth do 
not give an accurate idea of the game played. 

So if those living and acting under a written constitu- 
tion play the political game according to the rules, and it 
may perhaps be said they seldom do this for a long time, 
the written constitution may give a fair idea of the actual 
'governmental system. If, however, they do not thus play the 
political game, then the student of government must, if he 
would know the political system, find out how the political 
game is actually played. Take an example like the party 
system. It docs not find any'place in the wriuten American 
constitution nor in the unwritten English constitution and 
yet every student of government knows what prominent 
part it plays in the actual working of the American and 
British systems of government. What we need from students 
of comparative government is more attention to actual 
•'constitutional development and the political psychology of 
the people and less attention to its purely formal aspects; 
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It is, however, true that it is a mistake to make the 
process of amending a written constitution too difficult. For 
Extreme, rigidity, conditions in almost every country are 
• continually changing, and a constitution, if 

it is to serve the needs of the people living under it, must 
change as conditions change. If provision for a reasonably 
easy amendment is not made, either the constitution will 
become out of harmony with conditions as they exist, or 
el^ changes will be made in the actual system of govern- 
ment by a strained interpretation of the constitution. This 
was probably what the American President, who has been 
quoted above, had in mind when he compared the constitu- 
tion of the U. S. A. to -a coat that was too tight. 

If, therefore, we sum up the case for and against the 
written and the so-called rigid constitutions was, are probably 
justified in saying that the almost universal experience of 
the European would, is in favour of this method of deter- 
mining the principles of constitutional government. We 
may add that the argument of inflexibility and rigdity, 
which is often used against it is justified only partially and 
only to the extent to which the methods of amending the 
constitution are made unreasonably difficult. 

The doctrine of popular sovereignty has had for one of 

its effects in the U.S.A. the submission of the original states 

Popular control constitutions as w’ell as amendments thereto 
over constitu- c • 

tion. to the voters of the states, buch submission 

to the people in the case of constitutional amendments is not 
required by the U. S. A. constitution nor by most of the 
written constitutions of the world. The ordinary method of 
amendment is through the process of legislation, but with the 
necessity of a greater than ordinary majority vote, and the 
observance of special formalities. Thus in France an amend- 
ment of .the constitutional laws of 1875 w’?s made as follows. 
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Each of the chambers of the legislature determined by 
a- majority of all its members that an amendment ■was 
necessary. After both chambers had thus separately 
reached this decision, they united in a joint assembly, 
This decision of this joint assembly for amendment had 
to be made by a majority of the members forming the 
assembly. 

' If we judge from the experience of European nations, 
\vc may conclude that every country having constitutional 
■government should have a 'v^’ritten constitution and that 
the constitution should be amendable in some such way as 
were the French constitutional laws of 1875. 

Every government of to-day rests upon a constitution. 
What is it how we mean by constitutional government? How 

Oonstitutioual ^o^m of govern- 

Go^rnment mcnt which the history of the world exhi- 

bits? What are ear-marks by which we 
may know it? By constitutional government is meant, in 
the first place, a form of government which, as opposed to 
what may be called personal government, is based not on the 
temporary caprice or whim of those who possess political 
power but which, on the contrary, is carried on in accor- 
dance with rules so clearly defined and so generally accepted 
as effectively to control the actions of public officers. 
Constitutional government is, then, in the first place, a 
government of laws and not a government of men. The 
fact that constitutional government is a government of 
laws and not of men. has necessarily involved the formula- 
tion of the rules or laws which are to control th- actions 

of government officers- These rules or laws constitute a 
constitution. 

Although the same underlying factors enter into the 
making of all constitutions, the external aspects of the 
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Constitutions' Process of constitutional development vary 

made by diffe widely in different states. The British 
rent methods 

constitution, as we have seen, has grown or 
been evolved by the slow process of accretion and has never 
been embodied in a single instrument. As a matter of fact, 
much of the English constitution has never been put into 
definite documentary form, but consists of long recognised 
customs, traditions and precedents. In most countries, 
however, social conditions have not been as stable and social 
change has not come as tranquilly as in England, and conse- 
quently the process of constitution making has been more 
discontinuous, more deliberate and often more violent. 
Monarchies have often been obliged, because of rebellion, 
actual or potential on the part of their subjects, to grant 
and put into effect complete constitutions. In other 
instances, the people or a certain part of them have sue- 
ceeded in forcing the calling of some sort of constituent 
assembly empowered to frame a consitution ; in still other 
cases the people have gained the right on their own initia- 
tive to summon such a constituent assembly. The American 
and German . constitutions were framed by conventions 
consisting of delegates representing the several states, and 
the former was ratified by a specially elected convention in 
each state of the U.S. A. Virtually all written constitutions 
have come into being through somewhat similar processes. 
A constituent assembly of some sort draws them up, and 
they are put into effect by this body or by a process of rati- 
fication in which people directly or indirectly partidpate. 

. It will perhaps contribute to a better understanding of 
the mature of constitutional government if we set down in a 
Whata constitu- summary form the-principal matters which 
,tion contains. ^ constitution regulates. 

- ' 1. ' Every constitution, in some -way or other, sets the 


.tion contains. 
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limits' of governmental power. It makes no differences 
whether the constitution be the work of a fully representa- 
tive constituent assembly, or simply the result of an act of 
self"denial on the part- of a monarch, it definitely limits the 
exercise of governmental authority. What may be done 
and what may not be done in the name of government are 
declared and set forth; and to that extent at least the con- 
stitution becomes the source of political power. 

2. . A constitution determines the rights and obliga"’ 
tions of subjects and groups of subjects with reference 
to their government and also with reference to one 
another. 

3. A constitution determines as to who may partici- 
pate in the exercise of governmental power, and to what 
extent and how. Even under governments that are 
considered thoroughly democratic not all persons are 
permitted to participate in the process of government, and 
in governments of less democratic character a great 
many classes of persons are excluded from all voice in 
government. 


4. A constitution lays down certain fundamental 
rules and establishes certain fundamental methods by which 
the governing officials of the state are to be chosen, 

5. A constitution always determines in a general way, 
and often with great minuteness how the government shall 
be organized, ivhat powers shall be exercised by and how 
the different organs and agencies shall be co-ordinated 

6. A constitution establishes in its, own terms the 
fundamental and supreme law of the land and, therefore 

anything done in contravention of the constitution fa 
.unauthorised and illegal. 

These things mark the essential differences between 
constitutional government and absoluti^, .Constitutional 
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Contrast bet- government is not necessarily democratic 

tionalism^^*and government, but no government can be 
absolutism. democratic that is not based upon a broad- 

ly grounded constitution. 

For instance, the government of Japan is a constitution- 
al government, though it is far from democratic ; the same 
thing is true of the Soviet government of Russia ; the 
governments of Austria, Germany and Turkey before 1918' 
were of the same type. All these governments had or have 
constitutions, very elaborate and detailed constitutions. 
Yet they could by no stretch of imagination be deemed 
democratic, because these constitutions make a distribution 
of political power and provide for a system of governmental 
organization and operation which accords to certain 
individuals and groups and classes a great many special 
advantages, prerogatives and privileges. 

Democracy, on the other hand, is a type of constitu- 
tional distribution of political authority and organisation for 
governmental purposes which throws open the enjoyment of 
political power and extends the favours, protections and 
guarantees of the state to all individuals, groups and classes 
in the same. In other words, democracy places us all on 
the same political footing ; gives us all, theoretically, the 
same rights, the same obligations, the same privileges, the 
same opportunities and the same advantages. 

This does not mean, of course, that under democratic 
government, we may all enjoy in the same manner and to 
the same degree the practical every day result of govern- 
mental activity ; for the group struggle goes on under 
democratic government just as under any other type of 
government, and the course of democratic government is 
likely to be deflected in on way and other by group 
pressure and group activity. Democracy does, however, or 
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should, remove all arbitrary and unnatural discriminations 
as between different individuals and groups, and give freer 
play to individual and group initiative than is possible under 
any other scheme of government. 

SELECT READINGS 

Almost every good book on political science (compa- 
rative) gives enough material on the subject of this chapter. 
Here is a list of a few of them which will be found parti- 
cularly useful. 
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Garner, J. W, Political Science and Government. 

Leacock, L. P .■—Elements of Politics. 

Sidgwick, H . — Elements of Politics. 

Taft, H.*- Popular Government. 



Chapter ll 


THE THEORY OF FEDERALISM 


"If modern legal thought recognizes several possessors of state 
authority in the same common wealth, then we can only conceive of 
the relationship that a. certain compendium of rights and duties 
constitutes one highest and indivisible sphere of power, but a number of 
beings is called to their associated .possession. Withal in the Federal 
state the state authority is of exactly the same character as in the 
Unitary state. The difference lies only in the peculiar form of the 
■institutions (beings) possessing the authority of the state, which is not 
a single collective person, hut a number of collective persons ordered 
together in a specific way." {Hugo Preusz) 


Constitutions have been classified in different ways. 
One of these classifications is that into unitary and federal 
types. The recent changes in the relations subsisting bet- 
ween states, and the rapid advance of science have brought 
about a tremendous modification in the political outlook of 
nations. The old ideas of national self-sufficiency and 
national absolutism or independence are being given up in 
favour of interdependence of nations. 

Political combinations are coming into existence more 
and more and the prophecy of Prof. Henry Sidgwick, vizr, 
Types of poll- “When we turn our gaze from the past to 
tical Unions future, an extension of federalism seems 

to me the most probable of the political prophecies relative 
to the form of government,” is proving true. Even the 
history of the ancient and medieval ages affords us examples 
of political unions. 

All these unions, however, did not and do not exhibit 
the same type. A careful study of these unions enables ps 
to classify them into the following four types; 
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An example of this afforded by the union of England 
and Hanover from 1714 to 1837. When George I ascended 
1 Personal throne of England, he retained under 

Unions. ancestral possession of Hanover. 

During the period 1714 — 1837. England and Hanover had 
the same person as the head of the state, but the two states 
retained their independence unimpaired in internal as well 
as external matters. 

Between the years 1603 — 1707, England and Scotland 
remained as independent states only in internal matters, 

2. Real Unions ^^^teas in all foreign dealings they appear- 
ed as one state under the same sovereign. 
The Act of Union, 1707, united England and Scotland even 
in internal matters. Article III of the Act stated “That 
the United Kingdom of Great Britain be represented by one 
and the same Parliament to be styled ‘The Parliament of 
Great Britain’.” Other Articles established uniformity of 
weights, measures and coinage. A common seal was substi- 
tuted for the two till then in use. The most important 
provision was contained in Article XXV which perfected 
the union by providing “that all Laws and Statutes in either 
Kingdom so far as they are contrary and inconsistent with 
the terms of these Articles, or any of them, shall, from and 
after the Union, cease and become void and shall be so 
declared to be by the respective Partliaments of the said 
Kingdoms." This was. thus a case of real union which 
resulted m the voluntary establishment of a unitary state.* 
This type of union between two or more states usually 
grows out of a temporary alliance, concluded for 
tion or Tempo. Specific purposes, political or economiff 
Alliance. Commo n institutions are established io 


* Sharma, Federal Polity, p, 4 
t Ibid. 
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carry out these specific purposes. Such institutions are 
undoubtedly few in number and the decisions of these 
bodies arc more or less recommendatory and not man- 
datory. The typical examples of such confederations were 
the American Confederation (1781 — 1789), the Swiss Con- 
federation (up to 1874), and the German Confederation 
(up to 1874). Even the pre-war Austro-Hungarian Empire 
was more a confederation than a real federation. 

The fourth and the last type is the federal union in 

which the federating units, or the component parts, defi- 

, „ , nitcly lose their erstwhile independent 

4, Federations 

character, retaining only some powers in 
their hands as separate states, and transferring all other 
powers into the hands of a superior authority or state 
which thus becomes supreme in all external affairs. Such 
federal unions are the United States of America since 1789. 
Switzerland since 1874, Republican Germany, Canada since 
1867, Commonwealth of Australia since 1900, and' Soviet 
Russia,, besides a few smaller ones. 

Federalism is the device by which the force of the state, 
is divided among “a number of co-ordinate bodies each . 
Federalism originating in and controlled by the consti- “ 

defined tution”.* Why is this division necessary? 

Common experience shows that, in his every day life a 
citken is concerned more with the activities of his town or 
di^rict or province in which he resides than with the 
activities of his nation or country. He wants education, 
good sanitation, means of general relief, light, and roads to 
enable him to live a happy life. His local sentiment or 
“regional patriotism” confines his attention more to the 
immediate body over him than to -the distant central 
government. It is only indirectly and on rare occasions that 


* Federal PoEty.p; 1, 
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he is called upon to look beyond the limits of his town or 
locality. This is why in ancient and medieval ages, when 
the means of communication were few, small states were 
the general rule. Undoubtedly the recent scientific dis- 
coveries and inventions have bridged the seas and con- 
quered the land and air and thus brought about, so to say, 
"shrinkage” of the earth. Therefore, states have grown 
interdependent and thrown off the cloak of absolute 
‘isolation’. While the increasing international co-operation 
is seriously delimiting national independence in certain 
fields of activity it is also opening up fresh and greater 
opportunities for self-expression, and self-realisation. 
Necessarily, therefore, a citizen, though he is still moved 
by local sentiment, feels now the imperative necessity of 
interesting himself in the activities of the districts in his 
neighbourhood. These' two seemingly contradictory 
interests, local and national, have been co-ordinated by the 
concept of federalism. 

Federal governments arc the result of deliberate action 
on the part of constitution-makers and are thus, in every 
way, of later development than unitary governments which 
have evolved most imperceptibly. In reality, "federalism 
connotes a high degree of political experience for its success- 
ful establishment and working”. ■» And for this reason, we 
find that federal unions before the year 1787, when the 
constitution of the United States of America was formed, 
^werc really exceptions. We meet cases of federal unions 
even in ancient history but thpe “scarcely got beyond the 
form of leagues of small republics for the purpose of common 
military glory”. t There'were many "empire states” in days 
of old, wherein the smaller kingdoms were under subjection 

* James Bryce, Constitutions, p, 271 
f Rreeman, History o£ Federal Government, voh I, p, 3 
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to tEe overlord or emperor, but those empires did not possess 
the chief attributes of a federal state. For, as Freeman points 
out, “the name of Federal Government may ... be 
applied to any union of component members, where the 
degree of union between the members surpasses that of 
mere alliance, however intimate, and where the degree of 
independence possessed by each member surpasses anj'thing 
which can fairly come under the head of merely municipal 
freedom”.* 

Evidently, in a federation there is division of power 
between the national or federal government which presides 
over the whole territory of the nation, and the govern- 
ments of the various component states or provinces which 
govern the smaller units inside the federation. “Two 
requisites seem necessary to constitute a federal government. 
On the one hand, each of the members of the union must 
be wholly independent in those matters which concern each 
member only. On the other hand, all must be subject to 
the whole body of memberscollectively’M Lord Charnwood 
defines a federal constitution as the constitution in 
which “one important part of government is discharged by 
a number of different authorities belonging each to one dis- 


trict or province of the country, and another part of the 
■government is discharged by a single authority distinct from 
all the others and belonging to the whole country".| 

A federation is established in one of the two ways, viz.t 
-integration and distintegratipn, according as the centripetal 


Eedefa tious: 
Hopf Formed: 


or centrifugal forces arc the stronger. In 
the first case, a federation is formed by 


the ■ willin g co-operation of several states, till then absolutely 


* Freeman. History of Federal Government, vol. I, p. 3. 
t Ibid. pp. 2-3. 

t The Federal Solution, p, 66. 
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j; Integration 
of states. 


independent or quasi-independent, both 
internally and externally, to surrender a 
part of their authority into the hands of a new central 
authority which they voluntarily establish over themselves 
for the discharge of such functions of government .as arc of 
national importance as opposed to local interest, while 
retaining at the same time those other functions which they 
are capable of discharging themselves separately. That is 
to say, these states enter a federation when they desire 
union but not unity. Examples of such federations are the 
United States of America, the Swiss federation and the 
Commonwealth of Australia. In the other case, a big state 
may be parcelled out into two or more smaller states, the 
ii Division later entrusted with the discharge of func- 

of a big state tions of local or- provincial interest, and 

the original state retaining in its hands all other matters of 
national importance. This actually happened in the year 
1867 when United Canada was split into two provinces (the 
provinces of Quebec and the province of Ontario) and the 
British North America Act was passed to establish a federal 
government in that colony. A similar tendency preceded 
the formation of the Union of South Africa. The resolution 
appointing a Commission of Inquiry, passed on June 9, 
1871, by the South Africa Cape House of Assembly con- 
tained these words; “And as it may be expedient that the 
Colony should be divided into three or more Provincial 
Governments for the management of their domestic affairs 
formed into a federative Union . under a general Govern- 
ment for the management of affairs affecting the interest 
.and relations of the United Colony . . The process 
by which it is proposed to establish the Indian Federation 
has to be a combination of both the above processes. 


• Newton, The Unification of South Africa Vol. I, p. 12, 
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Between the Indian States and British India there is to be 
an integration. And in British India itself, some new 
provinces have been carved out of the bigger provinces, for 
e.xample the separation of Sindh from Bombay, and the 
formation of the Orissa province composed of Oriya speak- 
ing territories of the original province of Bihar and Orissa 
and of the Madras presidencj'. 

A study of the federal, confederate and unitary states 
reveals distinguishing features of each type. Here we 
. Characteristics propose to consider the chief characteris- 
of Federation. federations. These features, as 

Herman Finer points out, are the distribution of legislative 
and ad ministrative powers together with representation of 
the states in the Federal parliament and special revenue 
arrangements (i. e. the co-existence of two governments), 
the rigidity of _the federal constitution, special position of 
the judiciary, and finally a special t^ory of allegiance and 
secession. 

In a federation the government of the whole territory, 

also called the federal or central government, is in juxta- 

> , „ . ^ position with the governments of the com- 

(a) Co-existence 

of two Govern- ponent states or Provinces, sometimes 
’ called "part states.” Both these sets of 

governments derive their authority from the con^itution 
and are, therefore, independent of each other’s control in 
the spheres assigned to each constitution. "A federal cons- 
titution differs from a unitary constitution in the sense that 
whereas the latter recognises the existence of only one 
government which is supreme in all matter concerning the 
state — without any kind of reservation whatsoever — the 
former, being by its very nature a contractual agreement, 
necessarily distributes the powers pertaining to administra- 
tion between the several state governments on the one 
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hand, and the federal government on the other”.* “It may 
be argued here that now-a-days even in a unitary state 
decentralisation of authority is on the increase and local 
governments and ‘local bodies* are being set up to administer 
matters of local interest. Wherein does the real difference 
then lie between a unitary state and a federation? The ques- 
tion maybe answered thus. In a unitary state, there are two 
''levels” of government, the central and the local or “muni- 
cipal,” -but the authority of the former is all supreme even 
over the latter. The local or municipal governments are the 
creation of the central authority which has the constitutional 
and legal authority to add to the powers of these bodies, or 
withdraw some powers from them, or even totally abolish 
them without being guilty of any constitutional impropriety; 
such an act of the central government cannot be declared 
illegal, for this government sets up, of its own free will, local 
bodies for the sake of administrative convenience. The laws 
or regulations of these local bodies are merely “municipal” 
bye-laws and are binding only so long as the central govern- 
ment does not disallow them. Whereas in a federation there 
are three “levels” of government, so to speak, the federal or 
central government, the governments of the component states 
or provinces, and also local bodies (as in a unitary state), and 
it is the existence of the governments of component states 
which differentiates a federation from a unitary state. The 
authority of the state governments is derived not from the 
central government, also called national or federal govern- 
!-ment, but directly from the federal constitution- itself; that 
is to say, the state governments in a federation exist in- 
dependently of the national government. The - laws made 
by the state governments have as much force as those 
made by the national government. 


* federal Polity, p. 7. 
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Each of the two sets of governments, the national 
government and state governments, has specified powers to 
Division of ‘ exercise. The division' of powers is corn- 
Powers. plete for all practical purposes, in every 

sphere of governmental activity, viz., legislative, executive, 
judicial, administrative and revenue. The federal constitu- 
tion' itself specifies the allocation of powers to the govern- 
ments. The general principle underlying the division , of 
powers is that all powers that are necessary to safeguard 
all rriatteirs of national importance, e. g., defence, foreign 
affairs, customs and tariffs, posts and telegraphs and the 
like, are allotted to the national government ; while all 
matters of provincial or “local” interest are assigned to the 
governments of the states composing the federatio.n, e. g.i 
education, health, sanitation, local administration and the 
like. Each government is assigned definite sources of 
revenue necessary to enable it to discharge its functions, 
but the national government is generally assigned sources 
of indirect taxation, e. g,, customs, though the recent 
tendency is towards allowing that government to raise 
revenues from direct taxation as well. This principle of 
division of powers gives the two governments almost 
independent status, neither government being allowed to 
encroach upon the powers of the other. 

No amount of precision with which the framers of a 
federal constitution may distribute the powers or function 

of government between the national 
Residuary, , , j j . 

Concurrent, and government, on the one hand, and various 
Implied Powers; , , 

State governments, on the other, can 

exhaust the list of functions, for the mere fact that these 
constitution-makers cannot possibly foresee the problems 
of the future. To illustrate the point, the fathers of the 
U. S. A. constitution 'were performing their task in 178.7 
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at a time when neither means of communciation in that 
country, or in the world, were so great as now, nor were 
the problems now set forth by the scientific discoveries and 
inventions of the XIX and XX Centuries, resulting in 
increased international co-operation and inter-dependence, 
before their eyes. Therefore they were not taking into 
account the new functions, or the increased functions, 
which the governments have to perform in these days. 

To solve such a difficulty, all federal constitutions, and 
the U. S. A. constitution among them, contain clauses 
Residuary regarding the residiiary or unemmerated 

Powers, powers, assigning them either to the 

national government or to the several state governments, 
according as the centripetal or- centrifugal forces arc the 
stronger. For example, in U. S. A., the residuary powers 
are vested in the state governments, in Canada they are 
vested in the government of the Dominion. 

There is often a provision in a federal constitution 
regarding “concurrent powers” which either relate to 
Concurrent functions not assigned to any of the 

Powers governments or to those which are speci- 

fically mentioned as being of local as well as of national 
interest. In all these matters, both governments, national 
as well as state governments, are allowed to have powers of 
legislation and administration, subject to the important 
condition that in case there arises a conflict between the 
national government and any of the state governments, in 
the exercise of concurrent powers, the voice of the national 


government is final. This is a .very important provision 
which safeguards desirable uniformity of laws in certain 
important matters and also imparts strength and vigour to 
the national government. To give an example, Article. 
Xm of the German Constitution, 1919, laid down that 
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“Federal law overrides state law,” in matters where the two 
governments, federal and state, had concurrent powers. 

The Doctrine of Implied Pou-ershas assumed a very great 
constitutional importance ever since it was propounded by 
Doctrine of the U. S. A. Supreme Court. The consti- 
Iinplied Power., tutfon of 1787 of the United States assigns 

only specifically mentioned powers to the federal or national 
government, reserving all other powers to the state govern- 
ments. These specified powers of the federal government 
are,' indeed, very limited. Section 8 of Article I of that 
constitution lays down the powers of the Congress thus: 

“The Congress shall have power to levy and collect 
taxes, duties, imposts, and excises, to pay the debts and 
provide for the common defence and general welfare of the j 
United States; but all duties, imposts* and excises shall be i 
uniform throughout the United States; 

“To borrow money on the credit of the United States: 

“To regulate commerce with foreign nations and 
among the several States, and with the Indian tribes; 

etc, etc." 

The concluding words of this section 8 say that the 
Congress shall have power “To make all laws which shall 
be necessary and proper for carrying into execution the fore- 
going powers and all other ' powers vested by this Constitu- 
tion in the Government of the United States, or in any 
department or officer thereof.” Now these words are so 
comprehensive in their meaning that they have been very 
liberally interpreted by the Supreme Court in favour of the 
Congress, and by applying them to actual cases, the Court 
has propounded the Doctiine of Implied Powers, i e., powders, 
though not specifically assigned, yet implied or latent in 
some other specified powers. Chief Justice Marshall, the 
greatest exponent of the doctrine, thus succeeded in 
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Double 
Citizenship in 
' Federations 


Strengthening the federal government in U. S. A. Charles 
A, Beard and Mary Beard in their interesting book The Rise 
of American Civilisation, go to the length of saying that the 
concluding words of Section 8 have really proved Parxiora's 
Box of Wonders. This ^ doctrine of Implied Powers is 
imperceptibiy pervading the decisions of Supreme Courts, in 
almost all federations, thus filling a gap in the specification 
of powers. 

This at once brings us to the existence of double citizen- 
ship in a federation. Clearly, every individual .citizen in a 
federation owes allegiance to the govern- 
ment of the state or province of his resi- 
dence, for those matters which are within 
the jurisdiction of that government, and he also owes direct 
allegiance to the national government for: those other mat- 
ters that are the concern of this government. In a unitary 
state the citizen owes undivided allegiance' to one central 
government, and in a ebnfederation, too, he owes allegiance 
to his state government, as the government or the common 
institution 6XGrcis6S its 3.uthorit3^ onl]^ through the intGr** 
mediary of the state government, and not directly over the 
citizens of the state. Bryce ■ clearly defines this double 
citizenship in a federation thus: ‘'The essential feature 
consists in the existence above every citizen of two authori- 
ties, that of the State, or Canton Cas in Switzerland) or 
Province (as in Canada), to which he belongs and that of 
the Nation which includes all the states, and operates with 
eQual force upon all .their citizens alike. Thus each citizen 
has an allegiance which is double, being due both to his 


own particular State and to the Nation. He lives under 
two sets of laws, the laws of his State and the laws of the 
Nation. He obeys two sets of officials, those -of his State, 
and those of the Nation, and pays two sets of taxes, besides 
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whatever taxes or rates his city or country may impose’’.* 
He calls that State a federation “in which the Central 
Government exercises direct “power over the citizens of 
the component communities’’,! Newton too is clear on this 
point. He says, "The Central Government acts not only 
upon the associated states but also directly upon the citizens," 
Another writer, in the Encyclopaedia Britannica, explaining 
the relation between the citizen and the two Governments 
in a federation says that "the federal government, in turn, 
in the exercise of those "specific powers acts directly, not 
only on the com muni ties “making up the federation, but on 
each individual citizen ". . . . and the citizens of a federa- 
tion consequently owe a “double allegiance one to the state, 
and the other to the "federal government”. + This theory 
of double citizenship has been given effect to in all federa- 
tions. To quote only one illustration. Article XIV of the 
U. S. A. constitution states: "All persons born or natura- 
lised in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State 
wherein they reside....’’ 

The second characteristic of a federal constitution is its 

peculiary written— rigid character. It is true that the 

\ (b) Written and niodern tendency is to have a written con- 

I Consiti- stitution for all states, unitary or federal. 

! tution, 

' What we mean by this peculiarity of a 

federal constitution is that though a unitary state can^afford 
to have an unwritten constitution, because in that case all 
powers are vested in one government (the central govern- 
ment, which is all supreme), a federation cannot but have a 
written constitution which definitely divides the powers or 


Constitutions, p,288, 
t Constitutions, p, 5 

X Vol, X, p, 233, Of, Bryce Studies in History and Jurisprudence 
Vol II, p 490 , 
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functions of government between the national government 
on the one hand, and the governments of component states 
bn the other. With the singular exception of England, all 
modern unitary states have written constitutions, but no 
federal state has an unwritten constitution. A federal con- 
stitution is a contractual agreement, delicately balanced, 
arrived at between the governments of the states them- 
selves, or between the national government and state 
governments. No contract even between two individuals 
can be clear and free from possible future friction unless its 
terms are put into writing to avoid misunderstandings in its 
actual working, much less can a complex contract between 
states afford to be vague or unwritten. A federal constitu- 
tion delimits the powers of national and state governments 
and in doing so it becomes supreme, so that a law passed by 
either the national government or by any of the state 
governments is valid only if it is in conformity with the con- 
stitution, There is no such restriction on the powers of a 
unitary government whose authority is supreme. We may 
quote here the “grotesque” expression in which De Lolme 
has summed up the powers of the British Parliament. “It 
is a fundamental principle with “English lawyers, that 
Parliament can do everything bat “make a woman a man 
and a man a woman.” Such a freedom is unthinkable in a 
federation. 

A federal constitution is also peculiarly rigid. When a 
federation is about to be formed, the claims and counter- 
claims of the states federating are very carefully considered. 
Stupendous difficulties are surmounted. The history of all 
federations has made it abundantly clear, and we have also 
been witnessing the prolonged discussions regarding the 
establishment of an All India Federation composed of British 
Indian Provinces and the Indian States. The result in all 
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cases has been a compromise, and it will again have to be a 
carefully drawn up compromise in solving the Indian consti- 
tutional problem. Such a compromise which necessarily 
harmonises very conflicting points of view cannot and 
should not be left to be easily changed by ordinary process 
of lawmaking, if the federation is to be a permanent union. 
To leave a federal constitution open to easy and frequent 
changes is undoing the most important work done prior to 
the formation of the union. At the same time it is clear 
that however competent and far-sighted the statesmen who 
draws up a federal constitution may be, they cannot provide 
for all future contingneies. Human energy being essentially 
kinetic, no constitution can be so framed as to make pro~ 
vision to meet all new cases that may arise, or to solve new 
difficulties that may be discovered in the light of actual expe- 
rience gained in the working of the constitution, therefore 
some provision for amendment of the federal constitution 
has to be made. Furthermore, it is true that at the fedcra“ 
tive stage the fathers of a federal constitution sometimes 
deliberately leave some knotty problems to be solved by the 
workers of the constitution when it is actually put into force. 
Therefore, a federal constitution provides a process for its 
amendment, but this process is different from the ordinary 
process of federal law-making, and is usually such as to give 
a voice to all interest and parties in the federation in the 
amending of the constitution and is, therefore, mote difficult 
and complex than the method of amending unitary constitu- 
tions. Therefore, a federal constitution being the supreme 
law of the land, it is always written and peculiarly rigid. 

The third characteristic of a federal constitution is the 
peculiar position of the Judiciary created under its terms-. 

It has already been stated that a- federal 
' /I oLJ^icia^r™ constitution is a contractual agreement 
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between the national government and the state govern- 
ments, involving distribution of powers and definition of all 
possible relations between them. If the federation is to be 
a permanent polity, the contract must be honoured and 
faithfully observed. But who is to decide whether any of 
the parties to the contract is violating it ? Who is to 
adjudge the validity of the law passed by any of these 
governments? Who is to uphold the supremacy of the con« 
stitution and interpret it? Who is, lastly, to expend the con- 
stitution by explaining its implications? Evidently, none of 
the parties to the contract, the national government or the 
state governments, can be solely entrusted with this most 
important task. Therefore, the constitution itself sets up 
an independent judiciary, generally called the Supreme 
Court, to decide the disputes between the several govern- 
ments and also to perform the work indicated in the fore- 
going questions, The Supreme Court derives its authority 
directly from rhe constitution; the judges hold office for 
life, unless, of course, impeached upon address generally by 
the federal legislature. In fact, the Supreme Court in a 
federation is the institution which has enabled the federation 
to function. 

Supreme Courts in all federations have accomplished 
very important tasks. To give an example which is .-un- 
doubtedly the most valuable contribution of a Supreme 
Court, we may mention here the Doctrine of Implied Powers 
propounded by the U. S, A. Supreme Court. 

Federation implies a union of states, independent or 
quasi-independent, before they associated together. The 
(d) Theory of union of states may take any form. "There 
SecoBsion, co-ordination, super-ordination, graduated 

subordination, permanent or temporary arrangements, easy 
or difficult withdrawal or no withdrawal at all, partial or 
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complete partnership, that which originates in the search 
for the individual advantage as conceived by the separate 
partners and that which is compelled by common need and 
loyalty, and which establishes a community of thought and 
behaviour selfishly regardful of the actor’s own good.” We 
have already treated the various forms of-political unions, 
here we wish to discuss the true nature of a federal union 
as regards its inviolability. 

There are two conflicting views to be taken notice of. 
One view, chiefly held by the advocates of states' rights in 
U. S. A., headed by Jhon C. Calhoun, stated that the states 
being parties, as distinct and integral units, to the fedral 
union, brought about by there willing co-operation in order 
to secure the advantages of that union, they were “sove- 
reign” bodies and could, therefore, break up the union or 
secede from it as soon as they found that the union was no 
longer to their advantage. The sponsers of this view relied 
upon the language of the Kentucky and Virginia Resolu- 
tions which clearly laid down that the states, as such, 
entered the union and were integral units inside it. At 
one time the issue was postponed in U. S. A. by the repeal 
of the Alien and Sedition Acts which had brought the 
question of secession of states to the fore. In' 1812, and 
again in 1828, a similar controversy was raised on account 
of the outbreak of war (1812), and the imposition of tariff 
by the Congress (1823), which adversely affected the in- 
terests of South Carolina. On both occasions, there was a 
compromise and the final issue was merely postponed. 

The other school of thought led by Daniel Webster, 
asserted that the people of the country as a whole were the 
real parties to the union, and not the states. They, there- 
fore, questioned the right of the states to nullify the Acts 
of Congress or to go out of the union. These advocates of 
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the theory of rights of the nationalist government quoted- 
the preamble of the constitution of 1787 in their support: 
“We, the people of the United States in order to form a 
more perfect Union, establish justice, insure domestic tran- 
quility, provide for the common defence, promote the 
general welfare, and secure the blessings of liberty to our- 
selves and our posterity, do ordain and establish this Con- 
stitution for the United States of America.” The Civil 
War (1861) in U. S. A. precipitated the issue,- The 
Southern States would not submit to Abraham Lincoln’s 
view regarding slavery and desired the continuance of the 
eivil. The Northern States were for the abolition of slavery. 
Finally the war resulted in the defeat of the Southern 
States and they were coerced, so to say, into remaining 
within the federation. But here superior ph 3 ^sical force 
decided the issue, and not arguments. In Switzerland, too, 
the War of the Sonderbund, wherein the Catholic cantons 
combined to defy the authority of the union and seek seces- 
sion, brought a similar issue to the front, in 1845. General 
Dufour, the commander -in-chief of the federal army, defeat- 
ed the forces of the recalcitrant cantons and stopped their 
secession. Undoubtedly, the subsequent revisions of the 
Swiss Constitution in 1848 and 1874 removed most of the 
grievances of the secessionists. 

The theory of secession of states has been criticised by 
several eminent authorities. Mr. Justice Story, of the 
United States of America, denies the right of secession of 
states, or the destructibility of the union, because he views 
the peaceful continuance of federal union to be for the vital 
interests of all the partners, i. e. the people, composing the 
union. The real interest of the people is peace If 
■however, the rights of individual citizens or even states are 
infringed, the only guarantee of individuals rights and 
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property "are understood to consist in the peaceable appeal 
to the proper tribunals constituted by the government for 
such purposes; or if these should fail, by the ultimate appeal 
to the good sense and integrity and justice of the majority 
of the people"; Mr. Justice Marshall, in McCulloch versus 
Maryland, expressed the same view: "The government 
proceedsdirectly from the people, is ‘ordained and establish" 
ed’ in the name of the people ; . . The assent of the 
States, in their sovereign capacity, is implied in calling a 
a-convention, and thus submitting that instrument to the 
people. . But the people were at perfect liberty to accept 
it or reject it, and their act was final. It required not the 
aiiicmance, and could not be negatived by the, State Govern- 
ment. The Constitution, when thus adopted; was of com- 
plete obligation, and bound the State severeignties . . . The 
Government of the Union, then, is emphatically and truly a 
government of the people; in form and substance it emanates 
from them. Its powers arc granted by them, and are to be 
exercised directly on them and for their benefit”. f 

Article I of the Swiss Constitution of 1874 states: "The 
peoples of the twenty-two sovereign Cantons.of Switzerland 
united in the present alliance .... form together the Swiss 
Confederation." Similarly, Article I of the German Constitu- 
tion, 1919, says that all the authority emanates from the 
people.- Besides these clear expressions of the popular view 
of the federal union, we have to take into account the im- 
portant fact that no constitution can contain a clause for the 
dissolution of the state it-creates, nor can it legally permit it. 

"Whenever one State government, or more than one, 
who form the minority party find that their interests are 
seriously suffering under any of the laws of the central 

* Theory and Practice of Modern Government, p. 328, 
t Ibid. Footnote J, p, 828, - ■ 
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government, that minority party should wait, argue, and 
try to get the law so changed as to make it amenable to its 
wishes. It has no right whatever to secede from the union 
when once the entire people of that union have formed that 
central body. For if this right of secession be conceded to 
the recalcitrant states the whole polity loses its stability and 
there is no certainty where this disuption might lead to. 
In a truly federal union— properly formed after exploring 
all avenues of community of interests and finding them 
more strong than points of conflict — there cannot frequently 
arise grave disputes which may compel a part to go out of 
it. In fact, whenever the union breaks up after the sece- 
sion of a part, it must be presumed that the union was 
from its nature not federal but only an alliance".* The 
inviolability of a federal union has now been generelly 
accepted. In the recent discussions regarding the future 
of an All-India Federation, the question of the inclusion of 
Burma inside the federetion was raised, and it was declared 
that Burma could not be given the right to go out of the 
federation once it had chosen to joint it. This principle 
sound as it is, cannot, however, be reconciled with the 
intention of the Indian Princes to obtain right of secession of 
their states after joining the federation 

Tha study of “the amalgam of motives and environ- 
mental factors which cause large states to be composed out 
Factors that small ones, or to be decomposed by the 

Snsf transference of powers to smaller areas 

within them"! is of great importance. 
History of federations shows that different federal unions 
were formed for different reasons which arose out of their 
special problems and circumstances. We discuss here some 

• Federal Polity, pp. 24-26 

i" Theory and Practice of Modern Government, p, 243 
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of these important factors which encouraged the formation 
of such unions. 

No successful and lasting federation can be formed 
unless thcfederaton states lie in close proximity to each other, 
(i) Physical Political co-operation between different 
Contiguity States becomes close only when they lie in 

neighbourhood, because in that case they have to depend 
upon each other in day to day administration. “Nearness 
of existence finds its counterpart in the creation of a 
certain imperceptible, yet by no means inappreciable, bond 
of union which does not, generally speaking, exist between 
two nations living at a great distance from one another".© 
The Hanseatic League did not last long because of the 
great distances that separated -the scattered cities that 
formed the League. New Zealand could not be brought 
within the Commonwealth of Australia because the inter- 
vening sea more than counter-balanced the aggregating 
tendencies, despite the wish of the fathers of that federations 
to include that island. For the same reason. New Found- 
land did not join the Dominion of Canada which was formed 
only of the territories lying adjacent to each other. Hamil- 
ton observed with pleasure “that independent America was 
not composed of detached and distinct territories, but one 
connected, fertile, wide«preading country was the portion 
of our Western sons of liberty”,! R.H, Brand expressed simi- 
lar reasons for the unification of South Africa. The country, 
vast as it is, is destined by nature to be one. Its physical 
features are uniform, and there are no natural barriers 
between one part and another. The population forms, and 
in reality formed even before the war, one body politic".! 


^ Federal Polity, p. 102 
t Federalist, No, 11 
t Union of South Africa, pp. 8-9 
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The "tangible utilities”, or the economic advantages, of 
union have proved a ‘vital impulse to federation.’ Unifor- 

(ii) Economic regulating commerce, con- 

Incentive; tracts, tariffs, bills, of exchange, navigation, 

railways, and the like ,wa5 one of the most important 
motives which formed the basis of several federations. 
Hamilton, while discussing the advantages of union between 
the American states, wrote: "The veins of commerce in 
every part will be replenished, and- will acquire additional 
motion and vigour from a free circulation of the commo- 
dities of every part. Commercial enterprise will have much 
greater scope, from the diversity in the productions of the 
different states”.* The fathers of the federal constitutions 
of the Dominion of Canada, Commonwealth of Australia, 
Union of South Africa, Hanseatic League and German 
Confederation, were all conscious of the economic advan- 
tages of the unions they were foaming, and all these consti- 
tutions contain clauses which lend support to this view. It 
requires no great stretch of imagination to perceive that 
a federation opens a wider field, a bigger market and greater 
commercial facilities to all the members. It is easy to 
understand the manifold difficulties which the traders have 


to meet when they come across diversities in weights, 
•measures, and coinage in traversing different countries or 
different parts of the same country. Therefore, economic 
factors have very largely contributed to the growth of 
modern federations, t 

The obvious advantages of a political union have also 
directly brought independent states together to from federa: 
.(Ui) Political tions. These political motives include the 
problem of defence, foreign affairs, and 


* Federalist, No. XI 
t Federal Polity, pp, 106-HO 
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, economy in administration. The Greek city-states combined 
.together to offer a united opposition to the menacing 
power of Macedonia and then of Rome. The Lombard 
League in Italy, and the Swiss Confederation were formed 
to meet the attacks of the Austrian Emperors; The 
Netherlands had come together to resist Spanish aggres- 
sions. Hamilton aptly remarked that “A strong sense 
of the value of blessings and union induced the people, 
at a very early period, to institute a federal government, 
to preserve and perpetuate-it”.^' The independent colonies 
in Australia were mainly guided by political motives 
to form a federation. Jay, through the Federalist, appealed 
to the .Americans to federate, by emphasizing the poli- 
tical importance of union as against the imperialistic 
designs of European nations. . He declared: “If they (the 
European powers) sec that our national government 
is efficient well and administered, our trade prudently 
regulated, our militia properly organised and disciplined, 
our resources and finances discreetly managed, our - credit 
re-established, our people free, contented, and united, 
they will be much more disposed to cultivate our friend- 
ship .than provoke our resentment. If, on the other hand, 
they find us cither destitute of an effectual government 
(each state doing right or wrong as to its rulers ' may 
seem convenient), or split into three or four independent 
and probably discordant republics or confederacies, one 
inclining to Britain, another to France and a third to Spain, 
and perhaps played off against each other by the three, 
what a poor, pitiful figure will America make in their eyes. 

- How liable would she become not only to their, contempt, 
but to their outrage, and how soon w’ould dear-bought ex- 
perience proclaim that when a people or family so divide, it 


'^Federalist, No, II. 
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never fails to be against itself”.#. A bigger nation is always 
likely to command greater influence than a smaller one, and 
this creates an impulse towards union. Moreover, a federal 
government is also economical, as it enables the component 
States to remain secure, by keeping one single array or navy 
.or air force. 

The German statesmen who met at Weimar, after the 
war, were guided largely by political motives to resist the 
separatist tendencies of that group among them which was 
advocating separation of states and the dismemberment of 
Prussia. Political motives are also influencing the Indian 
statesmen and Princes in the recent discussions regarding the 
future constitution of India on federal lines. A united 
India will be better able to defend herself against foreign 
attacks, to have a strong and consistent foreign policy and 
to command due influence in international matters, than an 
India divided into many sovereign units. 

A unitary state is possible in a country where the peo- 
ple inhabiting it speak one language, belong to one race and 
(Iv) Racial and follow the same religion. But where the 
Cultural Factors population is composed of various races, 

speaking different languages and even following different 
religions, a unitary form of government simply widens the 
gulf between the peoples and retards the progress of the 
country. If the various parts of the country have to unite 
in order to preserve themselves and advance their economic 
interests, the application of federalism is the only device to 
solve their constitutional problem. Such had been the case 
when the Dominion of Canada was formed in 1867. The 
French and the English, the two important communities, 
were reconciled only by recognising their diversity inside a 
united dominion. Their linguistic, racial and cultural 


* Federalist, No IV. 0^, No. II|. 
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differences were rendering smooth government impossible, 
till they were recognised and harmonised by the British 
North America Act, 1867. The attempt to found a unitary 
state had failed, and federalism succeeded, to a very great 
extent, in solving their difficulties and settling their 
disputes. Similarly, it was impossible for the Swiss Cantons, 
speaking three different languages, following different reli- 
gions, and containing Germans, French and Italians in their 
population, to form a unitary state. These acute differ- 
ences were recognised and then reconciled by applying 
federal principles and establishing the Swiss Federation in 
1874. The federal constitution of the German Republic 
has also satisfied the var 3 dng- needs of the states composing 
that Republic, It is also one of the many reasons viz., 
differences in languages, religions, and cultures of the various 
provinces of India, that a federal constitution has got to be 
established in this vast country. 

Political writers differ in their estimate of the value 
of federalism. Some criticise it on the ground of its creating 

Merits and ^ weak government and divided allegiance. 

Demerits of Prof. Dicey says that in a federation 

Federalism, . ' , . • t-t i *1 

either a dominant state is likely to exercise 

an authority almost inconsistent with federal equality,” 

or the many smaller states "may easily combine to in- 

Dicey’s criticism Crease unduly the burdens, in the way of 

of faJeral tie. taxation or otherwise, imposed upon one 

most powerful state”,* In actual practice, these two dan- 
gers do not generally appear, provided the constitution has 
been carefully drawn up. It is true that in the pre-war 
German Empire, Prussia, the most dominant partner exer- 
cised the greatest power, followed by other half a dozen 
states that come next in importance, and the remaining 


* Law of the Constitution, p. LXXVI. 
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smaller states or townships were almost helpless and prac- 
•tically impotent. It was this defect in the constitution of 
•the Empire which made Lowell remark that the pact could 
not fail to resemble that between a lion, half a dozen 
foxes and ' a score of mice. Also, inside the Austro- 
Hungarian Confederacy, Hungary, by virtue of her more 
compact Magyar population, virtually exercised seventy 
per cent of the power for thirty per cent of the expendi- 
ture, because Austria, though much larger in population 
and area than Hungary, was undoubtedly weaker on 
account of the conflicting racial and linguistic elements. 

Prof. Dicey points out another defect in federalism 
which, he says, creates divided allegiance and constant 
irritation, often leading to litigation. These charges of 
weakness against federalism appear, at first sight, to be 
true. But careful drawing up of the constitution removes 
most of the defects and allows the polity to becoiiie strong. 
He, however, further says that "federalism, when success- 
ful, has generally been a stage towards a unitary state." 
This only means that a successful and careful working of a 
federal constitution obliterates most of the differences by 
emphasizing the points of agreement. In other words, 
federalism, when properly worked, does not mean the 
setting up of a polity divided against itself, but it allows 
the growth of a powerful state which may appear, without 
in fact being so, to be a unitary state. 

R. H. Brand, another critic of federalism, says that 

"federalism is after all, a pis aller, a concession to human 

Brand’s critic- weakness.” And he goes on to say that 
ism of federal tie ,• 

federalism must be accepted where nothing 
better ^:an be got, but its disadvantages are patent. It means 
; a division of a consequent irritation and weakness in the 
organs of government, and it tends to stereotype and limit 
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the development of a new country."# This is but indirect 
admission of the value of federalism under certain circums- 
tances, for it merely means that where unitary government is 
impossible, the'second best alternative is federal government. 

Equally eminent writers, on the other hand, have 

highly praised federalism. Among them. Prof. Harold 

^ J. Laski goes so far as to say: “The struc- 

Laeki s appre. _ 

ci^tioa of fade- ture of social organisation must be federal 
if it is to be adequate. Its pattern involves, 
not myself and the State, my groups and the State, but all 
these and their inter-relationship”.t And he concludes 
that “because society is federal, authority must be federal 
also”.t He dwells at great length upon the value of inter- 
national and inter-state co-operation and asserts that we 
are now witnessing the slow erosion of “the highly unified 
State.” According to him, “The nation State is not the 
final unit of social organisation. Its power as a sovereign 
body represents a phase only of historic experience, and the 
pressure of world-force has already made its sovereignty 
obsolete for any creative purpose. The nation-State is 
entitled to autonomy in all concerns of which the incidence 
is obviously local, but immediately what it wants and does, 
impinges upon the interests of the larger world outside 
. Undoubtedly the world is heading towards interna- 

tional co-operation in all spheres of human life, political, 
economic, social, cultural and intellectual, and he would be 
too bold a man who could now speak of the absolute 
sovereignty or independence of any state. 

In actual practice, federalism has not proved the weak 
epneept as Dicey paints it to be. The various Cantons of 

* The Union of South Africa, pp. 46—47. 
f Grammar of Politics, p. 262. 

: Ibid. p. 171. 
q Ibid. 285. 



it 


MODERN GOVEiiNMENTS 


„„ Switzerland would have ever remained a 

what expe- 
rience says of cause of breach of peace in Europe, if they 
federalism i , 

had not federated. Brooks has aptly 

remarked that “a people divided by so many geographical 

barriers, so divergent in language and religion, and also, it 

may be added, in race and customs, must needs provide 

ample leeway in its governing machinery for local liberties 

and local self-rule. As a matter of fact this condition is 

fully met by the federal system of government and by the 

large measure of decentralization prevailing in the various 

states”.* Similarly, the original thirteen states in America 

would not have produced the strong and wealthy U. S. A. 

Republic, if the framers of the constitution of Philadelphia 

had not succeeded in applying federal principles. Who 

tan say that the U. S. A. constitution has proved weaker 

than the constitution of France where frequent changes of 

government are creating difficulties every year? Canada 

united into a unitary state, was an impossibility due to the 

conflict between the French and the English in that C^olony. 

Also, French Canada and British Canada, without any 

union between them, would have carried on an incessant 

war with each other, but the Canadian federation has 

undoubtely created uniformity and harmony in diversity. 

Again, federalism enabled the makers of the Weimar 

Constitution to check the disruption of Germany after the 

war, 1914-1918, and continued the unity of that great 

power in the heart of Europe. 

"In short, federalism has removed friction, stopped 
disintegration, suppressed jealousies, checked wars, and 
Created powerful, peaceful, and thriving nations out of a 
heterogeneous mass of human beings living in different parts 
of the habitable globe. This result could not have been 


* Government and Politics of Switzerland, p, 18. 
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achieved under a unitary government. To call federalism— 
the very source of union, compromise and interestatal peace- 
as a weak polity will be a contradiction in terms, For it has 
imparted -vigour where weakness prevailed bestowed peace 
where jealousies and suspicions were making political air 
foul, and created prosperous big states where smaller and 
weaker states were fighting for their very existence”,* It is 
true that a unitary state is better organised and more lasting 
from its very nature, but where such a polity is impossible 
on account of the special needs of the country, federal 
government is ‘‘undoubtedly the second best and most 
certainly the best for a certain set of circumstances.” 

And, therefore, we have to agree with John Stuart 
Mill who says that ‘‘Where the conditions exist for the 
formation of 'efficient -and durable federal unions, the 
multiplication of them is always a benefit to the world.” 
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Ch \PTER III 

■ FORMS AND FUNCTIONS OF GOVERNMENT 


The divine right of kings may have been a plea for feeble tyrants, 
but the divine right of government ‘is the keystone of human pro- 
- gross, and without it governments sink into police, and a nation is 
degraded into a mob. {DisraelQ 


As a community-building animal man has set up a 

variety of institutions in order to live with his fellows. Of 

these institutions the state is the all-em- 
Qoveriiment a , . ^ , . ... 

necessary bracing and the most important, for it is 

pre-existing and pre-determined for him 

as he is born. Each state is known by the 

territory under its jurisdiction, the people living in it, the 

bond of cultural or socio-economic unity that keeps the 

people together, and finally a machinery or system to 

regulate its life. This machinery or system is what we 

mean by a government. It is necessary to run the political 

structure of the state. For a short time a state may not have 

a government, yet it will continue as state; there cannot, 

however, exist a government without a state. Such is the 

relationship between the two. 

. Cover ment is thus the machinery through which the 
political life of a state is conducted. All states do not have 
similar problems of life; the -differences are geographical, 
economic, cultural, social and traditional. It is these diffe- 
rences that account for the different types of governmental 
machnery in modern states. It must, how- 
St^aw^Tffe- ever, be remembered that forms of govern- 
Sates!" ment have differed in all ages of human 

history .and will continue-' to be va^i§d 
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equally, if not more, in future. Each state adopts the form, 
of -government best suited t'o its needs and most - practicable 
in the particular set of its environments. • - ■■ 

.Even though the forms of government are of a varied 
character, they may be broadly classified so as to permit 
their scientific study. Such has been the atterapt'of a pro-' 

Classification of cession of political philosophers from the 

governments ancient Greek times up to the present age., 
since ancient ^ ^ 

times. • Each of these thinkers has adopted his own 

method of classification and tiren attempted to evolve a 
system of government best suited, in his opinion, to”a state,- 
The oldest attempt was made by Aristotle who has been 
acclaimed as the founder of political science as a subject of 
Two bases of systematic Study. His classif cation, is based 
classification. aspects, riz„ the quantitative and the 

qualitative. From the qualitative point of ' view, he classi- 
fies governments according to the number of participants 

(i) Quantitative in the actual administration of a statev- 

classifioation of - r i • 

governments, If the whole machinery of adminstration 

isrunby, ?. c. according to the viewsof, one man, the govern- 
ment -is monarchic. If the government is run by a chosen 
few, it is aristocratic. And, finally, if many persons (meaning 
thereby the whole of the people) actively participate in the- 
administration, the government is democratic. This sort of 
quantitative classification of governments was adopted by a 
number - of political thinkers during the Roman period,- 
Polybius and Cicero being the most important of.them,,as; 
well as during the middle ages. The Aristotelian classificaT 
tion of governments strikes' the imagination and exacts the 
admiration of thinkers when he adopts the ■ qualitative test 

to study the various forms of government. 

(ii) Qualitative , 

■basis of govern- According to thts basis -the test is the end 

■ . , to which the conduct of government-; is 
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directed. This at once involves the motives and the 
attitudes of the rulers. If the government is conducted 
primarily for the welfare of the governed, which term 
means, in modern parlance, the bulk of' -the citizens, the 
government is normal. In that case, the rule of the one is 
‘'Royalty”, that of a few "Aristocracy”, and that of the 
whole people "Polity.” Taking the reverse view, viz. the 
conduct of government primarily for serving the ends of the 
ruling body, the normal forms are converted into corrupt 
forms. In the latter forms, rule of the one is "Tyranny”; 
rule of the few is "Oligarchy”; rule of the whole people is 
"Democracy”. Aristotle uses "democracy” to designate the 
form which we. in modern times, would call "mobocracy" 
or “anarchy.” Of all these forms, which is the best? Aris- 
totle, in answering the question, adopts the stability of 
government as the criterion, and from this view-point 
"democracy is best where the poor greatly e.Kceed the rich 
in numbers; oligarchy, where the superiority of the rich in 
resources and power more than compensates for their 
inferiority in numbers; polity, where the middle class is 
clearly superior to all the rest.” Both Polybius and Cicero 
adopted the Aristotelian classification of governments but 
considered that system of government the best which com- 
bines in itself the elements of monarchy, aristocracy and 
democracy. Hence, they praised the Roman system in 
which the consuls represented the monarchic element, the 
senate was the aristocratic element, and the popular 
assemblies formed the clearly democratic element. 

The classification of modern governments is, now-a- 
days, attempted not entirely from the quantitative or the 
qualitative view-point. The sj'stems of government in 
modern states are so complex and varied that a different 
form of classification is essential. To us, governments are 
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either -monarchic, or democratic, dictatorial or collective. 

Modern classifi- Mo^S’^chy may again be benevolent where 

cation of Gov- the monarch rules with the definite obiect 
ernments . ■’ 

of serving the best interests of his subjects 
without impinging upon their rights and liberties, or it 

. Monarchy: bene- despotic (as in pre-war Russia of 

yoient or despo- the Czars) where the ruler’s word is law 
tic 

and- the aim of government is to promote 
the interests of the ruler alone. 

Democracies too may be classified as direct and repre- 
sentative. In a direct democracy, the whole body of the 
_ adult critizens takes an active part in the 

Democracy: 

direct or repre- framing of laws, appointment of magis- 
trates, and deciding of disputes. Such a 
democracy now exists in some of the smallest cantons of 
Switzerland. It had also existed in ancient Greek city- 
states. It is possible only in a small territory where the 
people can easily be called together to deliberate on the 
problems of state, where their needs are few and relations 
with neighbours peaceful. But the modern world, due to 
the discoveries and inventions of science and the consequent 
changes in human activities, is made up of large states with 
extensive territories, with populations running into millions 
and relations with neighbours complex and even varying; 
In these states democracy has taken the representative 
form. Citizens exercise their voice only at intervals when 
called upon to elect their representatives to legislature, and 
leave the actual participation in government tO' these repre- 
sentatives generally for a stated period. Representative 
democracy began in the eighteenth and nineteenth centuries 
the Liberal Movement of 1848 resulted in the establishment 
of democratic governments in- most of the countries of 
Europe. The • Industrial Revolution, the advancement of 
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science and intellectualism and the revolt against oppressive 
monarchic governments have been the chief causes of the 
rise of representative democracies in the modern world. 
They are now continued because they have been found to 
work well. 

In the present age democracy, although much abused 
or criticised, in some quarters, has been a favourite with all 
_ . constitution makers. Its basic principles 

Democracy is ' 

stillthe most have been applied in actual practice 
popular form 

through different types of political instru- 
ctions. In general, the true test of a civilised government is 
the extent to which democratic ideals are embodied in its 
political system. England, France, United States of America, 
Stvitzerland, Ireland and the self-governing dominions of the 
British Empire are cited as examples of the traditional form 
of democracy of the XIX century Liberalism. It is consi- 
dered as the final form and not merely a stage in the insti- 
tutional development of a country. 

It will be worth while to discuss here the basic 
principles of democracy in order, as a preliminary, to under- 

'Different views Stand the spirit of democratic govern- 
of Democracy . *11 -r . , . ^ 

ments. Abraham Lincoln defined demo- 
cracy as the government of the people, by the people, for 
the people. This puts in a nut-shell the highest praise that 
c^ould be .bestowed on this system. It was, however, 
unnecessarily twisted by Oscar Wide who said: "Democracy 
meaps,simply the bludgeoning of people, by the people, for 
the people”, and thus given an entirely different meaning. 
.This condemnation of democracy is not justified by facts. 

.The Truth is that democracy tends to give the people the 
^liberty-.that is essential for their true ends of human 

'existence.. It creates xonditions which permit the rise of 
the down-trodden and the enriching of the poor. ' 
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This niay'easily be seen from the principles on which it 
is based. In this form of government “the ruling power of 
Principles of ^ State is legally vested, not in any parti- 

Demooracy, cular class or classes, but in the members 

of the community as a whole.” It follows, then, that in a 
democracy the poorer class, by the very force of its numbers 
rules. Democracy is founded on Equality and Liberty. 
This cannot be illustrated better than by the following 
words of the American Declaration of Independence, 1776 : 

‘We hold these truths to be self-evident, that all men are 
created equal, that they are endowed by their creator with certain 
inalienable rights, that among these are Life, Liberty, and the 
pursuit of Happiness, that to secure these rights, governments are 
instituted, deriving their just powers from the consent of the 
governed." 

"Men are born and continue equal in respect of their rights. 
The end of political society is the preservation of the natural and 
imperceptible rights of man. These Bights are liberty, property 
security, and resistance to oppression," 

"’The principal of all Sovereignty resides essentially in the 
nation. No body, no individual can exert any authority which is 
not expressly derived from it,’ 

■ Democracy considers every man to be the best judge of 
his .own interest. It does not trust any person with 
unlimited powers, for there is the sure danger of his abusing 
them. Consequently, the larger the number, of persons 
associated with administration the greater the chance of 
eradication of evils and correction of errors. In such an 
organisation, there is little room for any individuals pursuing 

their selfish aims unrestrained by the community. On the 

, / 

other hand, it gives every citizen a chance to realise his 
best self and thus contribute to the general weal. 

• No system, however good, can prove useful unless the 
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conditions necessary for its successful working arc present. 
And that is why we find examples of the failure of demo- 
cratic institutions here and there. The 
es^sentkUo tho ^^^st essential condition for the success of 

ESracy. democracy is a high standard of general 

education, not necessarily literacy. Unless 
the mass of citizens are acquainted with their rights and 
duties, and possess a high sense of civic life, they cannot run 
a democratic government successfully. Though much of 
the education may be acquired in the practical working of 


democratic institutions, viz. participation in election, legis- 
latures, or other public associations and institutions, it is 


very necessary to train the would-be citizens at an early age 
in the elements of corporate life. Freedom of speech and 
association, coupled with a free and well-informed press 
which presents facts accurately and impartially without 
attempting too much to thrust its own opinions on an 
inquisitive public, are some of the necessary conditions of a 
popular education. 


It is but a truism that the present must be founded on 
the past with an ejm on the future, if the best interests of men 
are to be served and protected. This at once emphasizes the 
need of traditional equality for the success of a democratic 
government. Equality in social, political, and economic life 
is the very spirit of true democracy. Class distinctions 
which restrict the enjoyment of civil rights to only a few 
are a great barrier to democratic life, and must be removed. 
Similarly, offices in the state must be open to all who 
possess the necessary capacity and qualifications; franchise 
should be universal and not restricted to those possessing 
property or tracing their descent to any particular race. 
And, finally, the economic system must be so arranged as to 
guarantee not merely some work for every citizen, but also 
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adequate x^-ages to enable him to live a decent human life, 
Many -states, in the modern age, fail to create the 
requisite economic conditions to stamp out unemployment, 
starvation and unhealthy conditions of life, with the result 
that democrac}’- fails to evoke enthusiasm of the masses and 
finally provokes revolt against the very system that aims at 
serving their best interests, 

History of England illustrates the fight people have 
put up to obtain liberty from unwilling despots, Voltaire 
has summed up Englishman's fight in these 
t'aSVy%^ht ^\-ords; “It has cost much to establish 
liberty in England. It has needed seas of 
blood to drown, the idol of despotic power, 
but the English do not think that they have bought their 
laws too dearly. Other nations have not had less troubles, 
have not shed less blood, but in their case the blood they 
have sacrificed has only cemented their servitude.” Fight 
for democracy or liberty involves the recognition of a 
system of rights which alone enables citizens to live happily 
and well. The Americans got their independence in 1783 
only as a result of a war of rights. The Irish people fought 
for their liberty for hundreds of years before they could 
choose their own form of government in 1937. 

In a large majority of modern states rights of citizens are 
included in their written constitutions. This by itself does 
not mean much, for the maintenance of 
rights is much more a question of habit 
and tradition than of the mere formality 
Written enactment, however, enables a 
citizen to attract the executive in a court of law, if it has 
violated his rights. A declaration of rights in a constitu- 
tion also reminds the people that it had to fight for its 
rights^ it is a valuable parchment in so far as the sanctity of 


Democracy and 
the Declaration 
of Rights 

of tradition. 



5g , .modern GOVEHNMENtS 

a principle is concerned. This principle sets limits to the 
powers or the functions of government. It; establishes 

conditions under which a people can freely • express its life 
of instinctive freedom, and enables' the citizens to proclaim; 

It is the land that freemen till, 

That sober-suited freemen chose; 

The land, where girt with friends or foes 
A man mav speah the thing he will; 

A land of settled government, 

A land of just and old renown. 

Where freedom slowly broadens down 
From precedent to precedents 

The great war, 1914-18, it was asserted by the Allies 
and their sympathisers, was fought to make the world safe 
for democracy. No doubt, the twentieth century had 
opened with a few chapter in democracy. The formation 
of the Commonwealth of Australia on 1st January, 1901, 
and the grant of responsible self-government to the provinces 
of the Union of South Africa in 1909, were important 
signposts on the road of democracy. German violation of 

Democracy and Belgian neutrality was the signal for 
the Great War, England’s entry into the war, followed 

three years later by the United States of America. President 
Wilson of America had assured the world, that at the end 
of the war people would have self-determination as the 
basis of their government. The establishment of the League 
of Nations was also a great step towards a better world 
order in which rights of nations were to be recognised on 
principles of equality and justice.- Unfortunately, how- 
ever, the Treaty of Versailles, 1919, that ended the war, 
raised, on the ruins of the Austro-Hungarian, the Ottoman 
and the German Empires, new pillars of imperialism in 
t:otal disregard of the principle of self-determination 
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enunciated by President Wilson. The defeated Germany 
re-started her political life according to Weimar constitu- 
tion which set up a democratic, federal, republican state. 
But in Italy, the parliamentarianism of the liberal move- 
ment of 1848 failed to realise the expectations raised 
by the secret .-Treaty of London which had brought 
Italy into the war on_ the side of the Allies. The 
Italian parliamentarians were defeated in the diplomatic 
battle fought at the peace table in Versailles. The conse- 
quent disappointment -in Italy resulted in the utter defeat 
of democracy and the rise of- Mussolini's dictatorship. In 
Russia, the Revolution of 1917 had already replaced the 
Czar’s despotism by a new system of government which 
was as far removed from the nineteenth century conception 
of demoracy as the new dictatorship in Italy established 
later. It was the rise of a collective state based on Marxist 
doctrines. 

The spoils of war, viz., large parts of the Austro-Hun- 
garian Empire, the Ottoman Empire, and the colonial 
possession of Germany brought into existence new states 
in Central Europe, backed by the League of Nations, and 
augmented the overseas posessions of the victors, particularly 
England and France. The principle of self-determination 
which was expected to be the fundamental basis and the 
only criterion of post-war democracy, for safeguarding 
which the war was supposed to have -been fought, was 
completely disregarded in practice. 

The world thus remained as unsafe for demd'cracy 
after the Versailles Treaty as it was ever before. Disarma- 
ment by allEuropean nations remained an unrealised dream. 
Then there was a general economic collapse which affected 
the whole world and practically killed the spirit of the 
infant democracies of Germany, Austria, Poland and other 
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smaller states In Europe. The Weimar Republic unable 
to st'and on its legs collapsed, yielding place to the Third 
Reich under 'Hitler. Austria too adopted a dicatorship, 
followed later by Poland to some extent. All this led to a 
new ' danger in Europe fanned by a war of ideologies, 
particularly 'that between socialism and dictatorships. 
Fascist doctrines invaded ptactically every country, and 
democracy became an unpopular system of government. 

Thus the post-war E irope produced two new forms of 
government, viz., collective soviet rule as established in 
Russia, and totalitarian dictatorship as it existed in 
Germany and Italy. ' Both in their basic philosophy and 
the nature and forms of institutions, these two 'types of, 
government present ample scope and material to a student 
of modern governments. This is taken up later in the 
book. 


Of the raodernstates, some possess independent govern- 
ments and others are still dependencies, ' The independent 


Independent and 

dependent 

governments. 


states, like England, France,' Germany, 
Italy, Japan and a host 'of ' others have 
systems of government either actually or 


impliedly approved by the citizens. The government in all 


of them is conducted by a party, or according to a consti- 
tution, which has immediately or remotely the backing of 
the people, whether the government is of the democratic 
or of the dictatorial type. There are, on the other hand, 
large states like India, Palestine, and most of the mandated 
territories which arc denied the right of self-determination 
or self-government, either on the plea of their general 
Unfitness or of tbie special responsibilities of the dominant 
Country. These countries are the black spots'of the ciVilised 
world, and present' serious problems to true ‘lo-s^ers "of 
democracy who would not accept the pfetdnsions of the 
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dominant countries at their face , value.,- England, the 
mother of parliaments .and- democracy, holds large parts of 

I 

the world- under his subjection, on the ground of fulfilling 
a definite; mission. The rule of the dominant country over 
dependencies, which ' cannot be justified on any moral 
grounds in a democratic age, is yet held out to be continued 
on principles. G. B. Shaw- has, in his characteristic way, 
thus spoken of the Englishmen who rule over vast 


dependencies. “There is nothing so bad or so good that 
you will not find Englishmen doing it; but you will never 
find an Englishman in the wro.ng. He does everything on 
principles. He fights you on principles; he rules you on 
business principles; he enslaves you on imperial principles.” 
Thus dependencies with their own systems of government 
as given by the dominant countries, apparently justified on 
some principles, are a peculiar study by themselves both 
in the aims and methods for government. 

A dominant country keeps its control right over its 
dependencies not for the benefit of the subject-peoples, but 
for deriving several benefits to its own. 


True aim of 
keeping depen- 
dencies; 


These benefits consist of (i) tribute or 
revenue raised from the dependencies in 


times, of peace, and men and m o ney in times' of. war. (ii) 
open markets in the dependent countries for the purchase 
of raw, materials and - the . sale of manufactured goods by 
the dominant country, (iii). maintenance of naval bases or 
air-craft bases,^as in Gibraltor,- -Malta, Ionian islands, Canary 
islands, etc.,-(iv) sending,, to ,the dependencies the surplus 
population of, the dominant country or its criminals, as was 
the case - with the early British colonies in America and 
Australia or is now the case with the Andaman island, and 
(v) the very glory- of . possessions, of which the best example 
is the Englishman’s, pride of the British Empire over which 



60 


MODEhN GOVERNMENTS 


the sun is never said -to set. The pretensions of a 
dominant country that it continues its hold over other 
countries for the latter’s benefit and with a view to grant 
self-government when they become fit for it, are only a 
cloak to justify unjust domination. Sir George Cornewall 
Lewis thus admits the disadvantages to a dependency like 
India arising out of a foreign rule : 

“Although British India may have derived considerable 
benefit from the superior honesty and intelligence of the 
English office-holders, yet the practice of employing English- 
men exclusively in all important offices has on account of 
the necessity of giving them high salaries and the inade- 
quacy of the native public revenue, led to the accumula- 
tion of an enormous mass of duties on the head of a single 
person, and has produced a practical denial of justice, and 
an abdication of the most useful functions of government, 
in many parts of the country. The insults often offered 
to the feelings of the natives by the overbearing behaviour 
of the English v. ould be of less importance, if the more 
permanent and serious interests of the people were efficiently 
protected. But unhappily it seems that in most parts of 
the country, life and property are scarcely more secure than 
they were under the native governments, and that the 
main benefit which the people have derived from the 
British rule is the exemption from foreign invasion’’.* 

In equally emphatic words, Sir George refuses to believe 
that a dominant country could ever restore true freedom to 
its dependency by slowly training the subject-people in the 
art of self-rule. He says: “If a dominant country grants to 
a dependency popular institutions, and professes to allow it 
to exercise self-government, without being prepared to treat 
it as virtually independent, the dominant country by such 


* An essay on the Government of Dependencies, p. 263. 
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conduct only mocks its dependency with the semblance 
of political institutions without their reality. It is no 
genuine concession to grant to a dependency the names and 
forms and machinery of popular institutions 'to bear the 
meaning which they possess in an independent country; nor 
do such concessions produce any beneft to the dependency, 
but, on the contrary, they sow the seeds of political 
dissensions, and perhaps of insurrections and wars, which 
would not otherwise arise".* 

'And that is why Swami Dayanand, one of the greatest 
socio-religious reformers and political philosophers of India, 
asserted that the indigenous native rule is by far the best; 
a foreign government, perfectly free from religious pre- 
judices, impartial towards all, kind, beneficent and just to 
the native like their parents though it may be, can never 
render the people perfectly happy. This is but saying that 
good government is no substitute for self-government. 

Government whether of dependencies or of indepen- 
dent countries are also classified from another point of 
view, viz their responsiveness to the citizens. 
•Irresponsible When a particular system of administration 
Governments. -g conducted according to the wishes 

of the people or of their representatives, the government is 
called responsible. In- such a system the administrators, that 
is the executive, conduct the administration in sucha way as 
to please their masters who may be the citizens themselves 
as in a direct democracy like the Swiss cantons.or their re- 
.presentatives as in a representative democracy like England 
or France. But when the .^executive^ pursues a policy irres- 
pective of the approval or disapproval of the people whom 
it serves as in the Central Government of India or in the 
Indian States, the government is irresponsible. 


Ibid. p. 307. 
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The conditions of life in modern states are so complex 
in their nature and are determined by such a variety, of fac- 

Government is a that the machinery of administration 

complex machuio. after a very large volume of 

work which includes the making of laws, the actual work of 
administration, and the enforcement of laws. Political thin- 
kers have suggested many devices for accomplishing govern- 
mental work with a view to make the people happy and 
prosperous, giving them the maximum amount of liberty 
without loss of efficiency of administration or fear of sub- 
version of authority. Aristotle had laid down the doctrine 
of the triple organs of government in his famous work. 
The Politics. These three organs he designated as the deli- 
berative, that pertaining to offices, and the judicial. Such 
ThroG organs of division of governmental functions was 
governments: discussed by a host of -later political 

thinkers. It has now become so popular that in every 
modern state the government is run by the totality of 
efforts of all the three organs, legislative, executive and 
judicial. 

Though the division of government activity into legis- 
lative, executive and judicial has now been adopted by all 
governments that lay claim to modernity, 
tKSiplo of theory underlying this division was for 

Po^vJrs?°” down by Montesquieu in 

his famous work. The Spirit of Laws, This 
theory was hailed by all liberal constitutionalists as the 
stronghold of popular sovereignty. 


Montesquieu saj’s; 

‘When the legislative and executive poivers are united in the same, 
per.son, or in the same body of Magistrates, there can be ,no liberty; 
bocause apprehensions may arise, lest the same monarch or senate 
should enact tyranical laws and exeute them in a tyrannical man- 
ner. Again, there is no liberty, if the judiciary power bo not sepa- 
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rated from 'the legislative and executive. V’ here it is joined with the 
•legislative, the life and liberty of the subject would be exposed to 
arbitrary control, for the judge would be then the legislator, ' Where 
it is joined to the executive power, the judge might behave with voi- 
lence and^ oppression, There would be an end of everything, were 
the same man or the same body, whether of the nobles or of the 
people, to exercise those three powers, that of enacting laws, that of 
executing the public resolutions, and of trying the cases of indivi 
duals.’ 

The legislature is that organ or branch of a government 
‘ which is concerned with the determining, enacting oralter- 

The Legislature ing of laws of the state. In an autocratic 
in a state. monarchy,' the word of the ruler may be 

law, but wo democratic or popular govetuvaent cau work 
without providing for a legislative body whose sole function 
' is ' to deliberate on all matters affecting the welfare of 
groups or localities or the whole states. In a small state 
like the ancient Greek city-states or some of the small 
cantons of Switzerland at the present time, it is possible for 
thd bulk of the adult citizens to come together and lay 
down laws or rules to regulate the common activities. But 
in large nation-states which are the peculiar characteristic 
of modern times, a representative legislature composed of 
the representatives elected by the citizens for the purpose, 
is the only practicable device for law-making. Such a body 
becomes, in course of time, a collection of experts in the 
' art of law-making. Though, the beginning of a represen- 
tative legislative body was made in England, the system has 
now been universally adopted in all civilised modern states. 

In olden days, nations derived their laws from religion, 
codes of morality, and the proclamations of rulers. Custom 

Forms of legisla. too played an important part.' But in 

tures; unicameral modern States deliberate legislation is the 
and bicameral. 

most prolific source of law,,though custom, 

- equity and adjhdication exercise considerable influence. 
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Therefore, in a modern government the question of the 
form, composition and powers of a legislature assumes consi- 
derable importance. Political history of England shows 
that it was more or less by accident that Parliament came 
to be divided into two houses, the House of Lords and the 
House of Commons. But several other countries that 
copied British political institutions followed England’s 
example and established bicameral legislatures. Some states 
still maintain single chamber legislatures. Thus there are 
only two for ms of legislatures, viz, unicameral and bicameral. 

, Quite a large number of political scientists are of 
opinion that a bicameral legislature is more useful and 

Advantages of better than a unicameral one. According 
bicameralism. advantages of bicameralism 

are many. Firstly, when a legislative measure has passed 
through a chamber it is sent to the other chamber where it 
is again subjected to critical consideration. In this process 
some of the defects of the measure as it has emerged from 
the originating house are removed by the other house. In 
this way, an upper house (the name given to the smaller 
and less popular chamber) acts as a revising chamber. 
Secondly, due to the ever-increasing volume of legislation in 
a modern state, it is extremely difficult for asingle chamber 
to devote sufficient time and attention to every measure 
that comes up before it. Therefore, the institution of an 
upper house where some of the measures may originate 
enables a large amount of legislation being considered 
simultaneously ^vhen both the houses arc in session True 
every measure that is passed by one house is sent to th^ 
other for Kt approval. BA even during the processoffirst 
consideration by a house, several unimportant measures are 
rejected or dropped and this'definitely results in legislative 
convenience. Thirdly, it is averted that when a popular 
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chamber, which usually consists of younger persons elected 
directly hy the citizens, often times in the heat of public 
excitement when passions run high on account of the 
controversy over any single important issue, considers 
measures whose subject matter had not been foreseen by the 
voters at the time of election, it happens that the popular 
representatives arc unable to bring sobriety of thought to 
bear on the issues. In such cases, the upper house acts as 
a more sober body, consisting as it usually does of more 
elderly and experienced persons largely unswayed by 
passions and less prone to play to ephemeral feelings or less 
likely to fall victim to prejudices or temptations. In other 
.words, the upper house acts as a break on hasty or ill- 
considered legislation passed by the popular chamber. 
Fourthly, a popular chamber being representative of the 
masses on territorial basis does not represent the more 
stable elements in a state, viz. vested interests, minority 
communities, certain important professions and industries. 
These defects are remedied by establishing an upper house 
composed on a basis different from that of the popular 
house. In this way is secured due representation of all 
interests and communities in the legislative organ of the 
government. Fifthly, as the upper house is less numerous, 
and, generally speaking, consists of abler persons, than the 
popular chamber, it devotes more time and applies better 
- knowledge to making of laws than the other house. 

As against the supporters of bicameralism, there.,' are 
those who believe that upper houses have failed to serve the 


Disadvantagas 
of bicameralism. 


purpose for which they were established. 
It is argued, firstly, that in a democratic 


state if the upper house is elected popularly, and enjoys co- 


equal powers with the lower house, itis merely duplicationof 


the latter and hence simply makes the legislative machinery 
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more 'expensive and complex. Secondly, if the upper 
house enjoys less powers than the lower one, as in France 
and England, it is worse than useless. Thirdly, if the upper 
house is more conservative and elected on a narrower fran- 
chise than the. lower chamber, it is merely a drag on the 
governmental machinery like the fifth wheel of a coach, and 
thus anegation of democracy. Fourthly, if the upper house 
is a nominated body as in Canada, the device only puts 
legislative power in the hands of the nominating authority ; 
if it is an hereditary institution as in England, it wrongly 
assumes that legislative talent can be inherited or beque- 
athed; and if it is composed of representatives of professions 
and vested interests, it is impossible to apportion the member- 
ship between one profession and another, or one particular 
interest and another, by adjudging their relative importance* 
It is also stated that even in a unicameral legislature certain 
devices can be introduced, e. g. committee system or a pro- 
vision that before a legislation is finally passed public opinion 
be invited or expert advice obtained with regard to its 
usefulness or adequacy, which will largely procure all those 
advantages that accrue, though in no high degree, from 

an upper house, like delaying legislation or removing defects 
in a law. 

In the case of federal states, the apologists of bicamera- 
lism say that upper houses are unavoidably necessary in 

Are upper order to procure and maintain equalitv of 

houses in federa- . , c *• -j' 

tions necessary, Status or all units, large and small, and 

serve as sheet-anchors of the particular 
rights of the units. Without the upper house, they 
argue, the small states will be, out-voted by the bigger ones 
by the very superiority of number of the latter’s representa- 
nves m the lower house which is constituted on population 
basis and m this way the equality of status of all states, 
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a very important principle of federalism, will be violated. No 
doubt, _ m all federations at the federative , stage insistence 
was laid on establishing upper houses on the basis of equal 
representation of all units as a condition precedent to union 
but practical working of federal legislatures has demons- 
trably proved that the apprehensions of federal constitution- 
makers were not justified and the expectations then held of 
the usefulness of upper chambers have not been fulfilled in 
actual practice. 

The problem of composition and relative powers of the 
two houses in a bicameral legislature has presented serious 

Composition and difficulties in modern States. In general, 

powers of the the present position is this. Upper houses 
two chambers. 

are generally smaller than the lower ones, 
most notable exception ,bejng the .British House of Lords; 
they possess either -less powers thap, of co-equal powers 
with, popular chambers but the U, S. A, Senate is 
definitely more powerful than ‘the House of. Represen- 
tatives, and is the strongest while the British House 
of Lords is the weakest of all upper chambers; the upper 
houses enjoy longer lease of life than the lower houses, the 
House of Lords being largely hereditary, and the Canadian 
Senate having life-term; the lower houses exercise final 
control over finances, though in U. S. A. the two chambers 
possess cc-equal powers in such matters except that money 
bills originate in the lower chamber ; in many states the 
upper chambers act as judicial bodies to try important cases 
of impeachment of high officials or heads of states; where 
upper houses are elective, the franchise is narrower than 
for lower houses and in some cases even indirect election is 
resorted to, but in the U. S. A. since 1913 election of 
federal Senators by state legislatures has been replaced by 
direct election by voters in each state, and such is also the 



MODEKN GO’^ERNMteNTS 


election of Senators in Australia. The adjoining table 

'illustrates the comparative composition and powers of the 

two houses in some of the bicameral legislatures, 

The problem of the system of electing represetnatives 

to the legislatures is solved by each state for itself. Several 

different methods of election exist in modern states. In 

England, members of the House of Commons are elected 

by single-member constituencies, except 

method^^of case.-of the University constituencies. 

legislatures. candidate obtaining the largest number 

of votes, irrespective of the percentage of 

votes he secures, is declared elected. This is called the 

Relative Majority System of Election. It worked 

' 2dajo. satisfactorily so long as only two political 

.Tity System of parties, the Liberals and the Conser- 
Election. . . , , , 

vatives, existed and there was generally 
a- straight fight between two candidates. Since the 
advent of the Labour Party, the system has failed to 
secure true and proper representation of the voters, in 
Parliament as will be shown in some details later. Where 
this system prevails political parties are not fairly repre- 
sented in the legislature, even though only two parties 
contest the elections. The following figures speak for 
themselves. They relate to the elections to the lower 
house of the Canadian federal legislature: 
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Year of ■ 
Blection 

Province. 

Party. 

Votes cast 
for the 
party. 

Seats se- 
cured by 
the party 

1904 

Nova Scotia 

j Liberals 

56,626 

18 



Conservatives 

46,131 

Nill 

19U 

British Columbia 

i Liberals 

25,622 

7 



Conservatives 

16,350 

Nill 

•1926 

Alberta 

Farmers’ Party 

60,000 


1926 

Manitoba 

Conservatives 

49, COO 

1 • 



Liberal Prog- 

83,000 

Nill 



ressivas 

38,000 

7 


The evils of the relative -majority -system of election , 

have been admitted by all. Several remedial measures have 

been suggested, the most important being the adoption of 

„ . , some system of proportional representation 

System of Pro- . . 

portional Repre- which aims at securing to each political 

sentation. party representation in legislature in pro- 

portion to the votes cast in its favour at the election. 
According • to this system the constitutions are multi- 
member, and voters are given either restricted power of 
voting, t. e. less votes than the number of candidates to be 
elected, or cumulative votes, i. e, power to cast all votes a 
voter has, in favour of a single candidate or to distribute 
them among more than one candidate. There is also an- 
other form of proportional representation, called the single 
transferable vote system. In this form, a voter has only 
one vote and he expresses on the ballot paper his preference 
as 1, 2, 3, or 4. and so on, in favour of candidates of his 
choice. The details of the system are complex for the 
feturning officer and need not be d^cussed here, ■ 
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What should be the relations between a representative 
and his constituents? Should he be at liberty to exercise 
his own judgment while voting for or 

' ‘fndtlie voters: against a measure before the legislature, or 
their relations. according to the general 

opinion of his constituents? How should he keep himself 
in touch with his constituents? These are questions of 
importance in the actual governance of a state. They are 
solved by each state for itself. Periodical elections to 
lower houses, partial renewal of the upper houses at stated 
intervals, earlier dissolution of lower chambers in case of 
conflict between the cabinet and the legislature, the institu- 
tions of referendum and initiative and recall are some of 
the important devices adopted in several states. These are 
discussed at appropriate places in the book. 


The second organ of government is the Executive of 
which the form, functions and relationship with the legis- 


The Kxecutive is 
the second organ 
of government. 


lature differ from state to state. No 
doubt, the spirit of administration of a 
state is determined by the form of its 


executive; Should the executive power lie in the hands of 


one -.person or many? What should be its term of office, 
fixed or varying? Should itbe irremovable or removable and 


responsible? If. the latter, to whom should the executive 
be responsible in a democratic state ? To the legislature or. 
to the people? If the executive is to consist of many persons 
and is responsible., should each member be responsible 
individually or should they ail work on the principle of 
joint- responsibility? Each state has- answered 'these ques-. 
tibtiS. for itself. . ’ . . . - . „ ” 

■■ Governments are classified also according to "the ‘forms J 
of the executive.- When the executive power is unreservedly ■' 



FORM AND FUNCTIONS OP GOVERNMENT 


71 


Classification ^of 
.governments 
according to 
the forms of 
executive: des- 
potic, presi- 
dential or parlia- 
mentary. 


■ vested in a single individual wlio owes no 
responsibility to any body, tbe government 
is despotic as in monarchies like Afghanis- 
tan. Some times the real executive power 
is vested in a single individual elected by 
the people or their representatives for a 
stated period; such a government is democratic and of the 
presidential type, as in the United States of America. The 
President of U. S. A. is the sole executive, but is bound to 
observe the constitution. In England, France, the British 
Dominions, Ireland, etc,, the executive is called cabinet. 
It consists of several persons owing joint- responsibility to 
the legislature, generally to the lower house. Such a 
^government is called parliamentary form of government 
or cabinet government. It remains in office as long as it 
enjoys the confidence of the popular chamber. 

Parliamentary form of government, i, e. the cabinet 

system, is perhaps the most important contribution of 

/' 

Principles of the Great Britain to practical democracy. How 
cabinet system. began and evolved is discussed later. 

There are definite principles on which the cabinet system 
works.' The nominal executive is still the King in England 
or the head of the state in any order parliamentary system, 
but the real executive power is exercised by the cabinet. 
The principles on which the Cabinet system works are; 
Firstly, there should be definite political parties in the 
legislature and the executive should be formed by the party 
which is itself in majority in the legislature or can command 
the support 'of the -majority of members. Secondly, the 
exercise of the executive power is vested in a comparatively 
small body -of officials called cabinet -members, responsible 
to the popular chamber, though a few of them may belong 
to the upper chamber if there is a bicemeral legislature} 
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The cabinet frames the policy of administration, guides 
the legislature and places before it the budget for approval. 
The cabinet is but a small body inside the ministry which 
includes all those officials, ministers, parliamentary 
•'secretaries and under-secretaries, etc., all of whom resign 
office when the cabinet tenders its resignation. In the 
cabinet, the chief minister, general ly called Prime Minister 
or Premier, is the leading figure. He not only forms the 
cabinet but also guides its general policy and distributes 
portfolios among the ministers. An individual minister 
may resign office by tendering his resignation to the 
Premier, but when the latter resigns, the whole ministry is 
considered to have resigned. He is the leader of the popular 
chamber where he defends the policy of his cabinet and 
answers criticisms. Thirdly, the cabinet continues in 
office as long as it commands the confidence of the 
populer chamber and must resign if the chamber carries a 
vote of no-confidence or rejects any important scheme, or 
disapproves of any measure sponsored by the cabinet- In 
case the cabinet thinks that its policy and not the view of 
the legislature, is likely to meet with the approval of the 
electorate it may desire dissolution of the house and seek 
general elections to appeal to the country. If the country 
returns the party of the cabinet in majority, the cabinet 
continues, otherwise it resigns and the Opposition Party 
then forms the government. This is the real essence of 
the Parliamentary System of Government. Fourthly, all 
members of the ministry must be drawn from the majority 
party or the party that is called upon to assume the respon- 
sibility of government and the reins of office. This secures 
the continuance of a homogeneous policy in administration. 
?ut If there .-are mote than two political parties in the 
popular chamber, none of which is in majority, the leader 
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of an influential party is asked to form the government. 
He might choose all his colleagues from his own party, 
and assume the responsibility of administration relying upon 
the supportof some other party or parties in the legislature, 
or he might take into his cabinet a few ministers from 
other political parties to form what is called “a coalition 
cabinet”, The policy of a coalition cabinet naturally 
involves a compromise between the principles of the parties 
forming the coalition. And this means a weak cabinet 
which is often in fear of break-up . 

There are important merits of the parliamentary form 

of government. In the first place, it necessitates the 

„ . , formation of distinct political parties with 

Merits of parua- , , 

mentary form of clearly drawn up programmes and policies 

government. which they place before the electorate to 

choose. Electioneering on party lines is an important 
mode of imparting political education because the citizens, 
who are the ultimate masters in a democracy, become 
wide awake. In the second place, the system enables the 
adoption and continuance of a definite policy in administra- 
tion, known and knowable. which is vital to the general 
welfare of the state. In the third place, it ensures healthy 
criticism of measures prejudicial to public welfare, for the 
‘opposition in the legislature acts as the watch-dog of 
democracy, and by being ever vigilant in trying to find 
loop-holes in the administration and expose them to public 
view, it prevents the government, i. e. the party in office, 
from sleeping over its election promises or treading a path 
which is not in the best interests of the people. - And 
lastly, in the fourth place, it prevents hasty legislation 
providing wide and extensive popular - discussion - not - only 
in the legislature itself but also in the press anddn'thh 
■platform outside the house. 
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The necessity of a healthy party system for working 
parliamentary democracies can hardly be over-emphasised. 

Even in states with irremovable executives 
■parly system a .... , 

necessity in a but democratic institutions, the system 

'democra tie state. useful, for as Bryce remarks; 

‘Though the professed reason for the existence of a party 
is the promotion of a particular set of doctrines and ideas, 
it has a concrete side as well as a set of abstract doctrines". 
It works on the basis of Sympathy, Imitation, Competition 
and Pugnacity. The members of a party are held together 
by a bond of mutual appreciation of feelings and community 
of purpose and are prevented from breaking with each 
other by the rules of party discipline. The liveliness 
created by discovering means to combat the antagonists 
and outgeneral them in the public life leads to a strange 
feeling of pleasure. 

The party system crystallizes principles and opinions 
which keep the nation’s mind alive to the requirements of 
the time. For, "So few people think seriously and steadily 
"upon any subject outside the range of their own business 
"interests that public opinion might be vague and ineffec- 
"tive if the party searchlight were not constantly turned 
"on." It creates out of a hopeless confusion and 
chaos of ideas of the multitudes of voters. Though each 
party presents its own side of the case and tries to conceal 
the strong points of the other, the public undoubtedly 
learris something about the actual conditions and problems 
of the -State. . 

The. formation of political parties in each state is largely 
conditioned by its own traditions, customs and political 

-problems. These will be discussed later at appropriate 
places. 

White the party system corrects the efforts of the 
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executive and keeps it alert in the discharge of the rcspon- 
The civil service sibility of government, the Civil Service, the 
in a state. extended arm of the executive, conducts 

the actual administration in accordance with the principles 
of the party in office. It consists of a huge army of 
officials of different grades, recruited, largely on a permanent 
basis. The officials are expected to possess abilities necessary 
for the- conduct of each one’s particular duty. The large 
volume of functions of the state impel the government to 
maintain such a service which is distinguishable from the 
real cabinet arm by the permanent nature of the former 
whose personel does not change with change in ministry. 
The party may come into office or go out of it, but the 
permanent civil servants continue to function. Without 
criticising the policy of the party in office, they are required 
to carry out its orders and instructions impartially. The 
civil servants are permanent servants and at the same time 
direct governors. Therefore, it is upon their character and 
ability .-that the actual administration depends, for the policy 
of the executive may be to promote the best interests of the 
citizens, but unless the vast organization of civil servants 
loyally co-operates in putting into practice the details of the 
policy, the desired results cannot be achieved. 

The third organ of government is the Judiciary. As 


soon as men organised themselves into society, the possibility 

of disputes and quarrel between them* 

a^state*°is^^the selves, or between them and their rulers 

third organ of became clear. How to settle these differ- 
government. 

'ences and disputes became an important 
problem for the state. No government can work merely by 
enacting laws and appointing officials to conduct the ad-, 
ministration. Tt must also see to it that the laws are en- 


forced, that breach of law is punished, that citizens cap. 
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seek justice ia the exercise of their rights and the discharge 
of .their -obligations. This work is entrusted to the judicial 
arm of: the government. 

The organisation, functions and principles of working 

of. the judiciary in a state are determined either by the legis- 

D - . lature and the executive in co-operation 

Principles on ^ ^ 

which a jiidici- with each other, or are enumerated in -the 
ary works. 

constitution Itself. There are certain general 
principles upon which the judicial system of a modern state 
works. Imparting of justice being the chief function of the 
judiciary, the foremost essential principle is the impartiality 
in. its working. Justice implies giving to each citizen his 
or her own. This is possible only when in the actual ad- 
ministering of laws justice is done impartially without fear 
of or favour for any one. Three conditions seem requiste 
to secure this impartiality. Firstly, the judges ought to 
be. secure in their offices if they are to act fearlessly and 
without favour. They can hold the balances even between 
the disputants if they are convinced that their judgments 
would not, even if they offened the high and the mighty in 
the state, drive them out of office. This necessitates per- 
manence of tenure and independence of executive control. 


Unless the executive is prevented from interfering with 
the administration of justice, the lurking suspicio,x in the 
minds of judges about their working unmolested will not 
disappear. Moreover, the judges must get adequate salaries 
to keep them.above all temptations. Where the judiciary 
fccorrupt and open to bribery there is no impartialjustice. 
Money, makes the conscience melt, and judges being ordi- 
nary human beings are not free from the weakness. The 
chances of corruption and bribery can be minimised and 
even completely removed by a system of remuneration which 
prevents all encroachment on their integrity. Secondly 
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the judges must be fully conversant with the lav? 'they 
have to administer. This is generally secured by prescribing 
high legal qualifications as a necessary condition for entering 
judicial service. Thirdly, the system of justice, to be really 
impartial, must be within easy reach of every class of citi* 
zens, poor or rich, and irrespective of their creed or race 
or any other artificial distinctions. This means the institu- 
tion of graded courts, small judicial fees, and provision for 
supplying free legal aid to poor litigants by the state. Pro- 
hibitive expenses in seeking justice prevent the poorer classes 
from seeking redress in courts of law. This perpetuates a 
sense of insecurity against the rich who by their longer purse 
strings can defeat the real purpose of justice and judicial 
courts. There should be courts of different grades with the 
highest appellate court at the apex, so that in case a liti- 
gant is dissatified with the judgment in a lower court he 
may appeal to the next higher one. Whatever may be the 
method of recruitment of judges, their infallibility cannot 
be guaranteed. Hence the necessity of providing appeals 
to higher courts. 

The judiciary is also the protector of the rights of citi- 
zens. By issuing injunctions it can compel the executive to 
, refrain from doing a particular thing likely 

Judiciary as the 

guarantor and to encroach upon the rights of citizens or 
protector of the . , . , • i 

rights of citi- to do a particular thing which it must do 
to secure those rights. Law merely ordains, 
it is justice that really secures rights. Freedom of speech, 
of association, and of faith, however emphatically they may 
have been declared in the Constitution, are meaningless 
terms unless the judiciary helps the citizens to enjoy them 
in life. Security of person and property, the right to vote 
and participate in the activities of the state, all these and 
similar other rights are protected by a well-organised 
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judicial system. A state that denies to the citizens their 
due against itself forfeits its claim to be called civilised. 
Plutarch aptly remarks: “Nothing becomes a king so much 
as the distribution of justice . . . justice is the rightful 

sovereign of the world.” 

The judiciary, therefore, manned by persons of unim- 
peachable character, unmoved by fear or favour, undaunted 
by the frowns of the administrators, creates by its judg- 
ments conditions of liberty and freedom which create a 
sense of security in the minds of the citizens. 

Prior, in Conversation, 29. thus sings the praises of jutice: 
Strict justice is the sovereign guide 
That o’er our actions should t^reside. 

7 his queen of virtues is confessed 
To regulate and bind the rest. 

Thrice happy if you once can find 
Her equal balance poise your mind : 

All different graces soon will enter 
Like lines concurrent to their centre. 

All modern constitutions, therefore, provide^ a judicial 
system which brings cheap and speedy administration of 
justice within easy reach of all classes of citizens. There 
are, no doubt, differences in judicial systems of different 
states, but they relate more to the details of working than 
to the general principles on which they are founded. In 
federal states the judiciary occupies a peculiarly important 
position, as already discussed.* 

If the state was organised to make life possible, it is 
continued to make it happy. For that purpose, it has a 
Functions tho certain definite objective and this involves 
performing of certain functions. What 
should the state have, and what 


Ante, pp, 33.D4, 
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specific functions should it perform ? These are questions 
which have been answered by political thinkers in all ages, 
according to the needs of society, the circumstances and 
environments in which the discussion arose and the atti- 
tudes with which they were considering the purpose of 
political societies. In all climes and ages political thinkers 
have profoundly influenced the course of events in states 
and thus paved the way for revolutions and changes in 
governments. That explains why different states have 
different conceptions of their duties, and, therefore, perform 
a variety of functions. They have had their peculiar origins 
and traditions ; circumstances moulded them into so many 
forms ^ necessity, interest or even caprice of individual per- 
sonalities variously guided them. The undertakings and 
activities of governments, then, mirror the principles in 
operation and the objectives in view. What functions a 
government should perform must be determined by what 
that government is ; what government is must, in its turn 
determine what it ought to be. 

The multipilicity of functions which governments per- 
form enables a classification based on the nature and extent 
of those, functions. There are some func- 
• functions into .. tions which every government has to per- 
opti^^nal^^ form, if not for any other purpose, at least 

to justify its existence or to continue to 
govern. President Wilson of America classified functions 
of government into two groups, vrz. obligatory and optional, 
OT ■ Corn-tit upiit and Mii'istrant, The obligatory functionin- 
clude the protection of life, liberty and property, together 
■with all other functions that are necessary to the civic orga- 
nisation of society. These functions are so essential that 
even the strictest laissez jaire view would not deny them to 
the state. The protection so needed compels the state to 



^0 


modern governments 


maintain law and order. Other functions that fall into this 
category are: the fixing of legal relations between husband 
and wife, and between parents and children ; the regulation 
of the holding .transmission and interchange of property ; 
determination of liability for debt or crime, that is, pre- 
scription of penalty and punisbaient ; enforcement of con- 
tractsbetween citizens ; settlement of civil disputes between 
individuals ; determination of political duties and privileges; 
dealings with foreign states. 

The optional or minislrant functions which states per- 
form are generally these : regulation of trade and industry, 
including coinage and currency ; establishment of standards 
of weights and measures, etc. ; regulation of labour, including 
the fixation of wages, hours of work, etc. ; maintenance of 
means of transport and communications like railways, 
roads, post, telegraph, and telephone system ; education; care 
of the poor and the imbecile; development of agriculture, 
industry and other economic projects. 

In olden days, the conception of functions of the state 
was so narrow and restricted that the state was hardly more 

The old conoep. ^ magnified police body performing 

tions of func. negative duties like not allowing molesta- 
tions of state. . , 

tion, theft, disorder, etc. Such a concep- 
tion passed through changes till it yielded place to an 
entirely different one in the modern times. 

Modern governments perform, apart from the negative 
functions, a large variety of postive functions in return for 
allegiance of the citizens. The modern citizen has, vis-a-vis 
the government of his state, social, economic and political 
rights which the government must secure and protect. The 
industrial evolution, i. e the great economic change brought 
about by the machine age, has profoundly changed the 
course of governmental activities. These have been further 
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V7idened by the growing conception of internationalism 
which has made states more and more inter-dependent' on 
each other. The oft-repeated conception of the individua- 
lists, viz, that government is the best which governs the 
least, has in the face of growing socialistic tendencies, yield- 
ed place to omniparous powers of government. Modern 
governments have now begun to interfere with the minutest 
details of a citizen’s life, even prescribing 

tion of functions for him what to read, what to eat and how 
of government. r . r n 

much to eat, what profession to follow, 

how to marry and how to divorce. The greatest inroad on 
citizen’s liberty by the governmenl has been in the econo- 
mic field. On the one hand, governments in capitalistic 
countries arc backing largescale industries owned by private 
individuals by various laws favouring them; on the other,, in 
socialist states there are definite attempts to bring all pro- 
ductive schemes under state control, leaving the individual 
little scope to disturb the economic structure of society. 

t ' t 

Even in states like the U. S. A, where the federal constitu- 
tion delimits the powers of the central government, the 
essence of Rooseveltism, as contained in the National 
Recovery Act, or the recent modification of Neutrality Act, 
is to promote economic welfare of the poorer classes. 


Modern governments are daily enacting laws to in- 
crease their activities, and curbing the unrestricted liberty 
of the .citizen in order to make him happier. And in no 
other place is this more significant than in the economic 
field because of its touching the daily life of the citizen more 
intimately than any other governmental activity. The 
governments of Italy, Germany and Russia, have recently 
been widening their control over the economic aspect of 
human life more than any other government. This is in 
strange contrast with what governments Were permitted to 
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do before tbe rise of socijilist and fascist states wbich are 
based on an entirely new conception. 

Is this freedom or liberty ? J. R. Lowell answers the 

question thus; 

We are not free' doth Freedom, then consist 
In musing rvith our faces towards the past, 

While petty cares and cratifling interest twist 
Their spider threads about us, which at last 
Grow strong as iron chains, to cramp and bind 
In formal nnrroivness heart, soul, and mind? 

Freedom U recreated year by year. 

In hearts wide open on the Godward side, 

In soul calm-cadenced as the whirling sphere. 

In minds that sway the future like a tide. 

If such freedom is the end, governments' ought to be 
restricted to those functions only which, while bringing the 

greatest happiness to the greatest number, do not take 

}. 

away from the individual -his personal freedom to think 
freely, speak freely and follow the vocation of his choice. 
Restraints are'necessary to safeguard liberty, but they should 
not cripple individual initiative and freedom. 

In the existing circumstances of the world marked by 
a conflict of ideologies and an urge to convert ail states to 
a single conception of life, communistic or fascist, even 
democracies have been forced to encroach more and more 
bn the civil liberties of their citizens. There seems, there- 
fore, little or no hope of restricting the scope of state inter- 
ference tvith the life of the individual. On the other hand, 
in totalitarian states, state activity is so widening its sphere 
as to prescribe even minute details of -social and economic 
life. Verily it is a paradox to find restrictions on freedom 
for the enlargement of freedom} and all states are forced to 
increase their functions. 
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Britons and Homans, Saxons and then Danes, 

So many conquerors have taken it, 

I seldom marvel any land is left. 

Yet oak trees grow, and daisies star the grass, 

And blissful birds sing blithely as of yore; 

Sheep bleateth, and mild-eyed cattle chew 
Their peaceful cud. Men waggon up the hay 
And ear the soil and breed the olden way, 

As if the conquerors have never passed, 

— James F. Waigh 

• • « 


Many persons in whom familiarity has bred 
contempt, may think it a trivial observation 
that the British Constitution, if not (as some 
call it) a holy thing, is a thing unique and 
remarkable. A series of undersigned changes 
brought it to such a condition, that ‘satis- 
faction and impatience, the two great sources 
of political conduct, were both reasonably 
gratified under it. For this condition it 
became, not metaphorically, but literally, the 
envy of the world, and the world took on all 
sides to copying it. — Sir Henry Maine 



GOVERNMENT OF ENGLAND 
Chapter IV. 

EVOLUTION OF THE ENGLISH CONSTITUTION 

"The British Empire is held together by a Constitutional 
Monarchy, which is none other than the old Constitutional Monarchy 
of England married to the old Monarchy of Scotland and extended 
to embrace new nations oversea. It owes its constitutional character 
not to any single event or movement, but to a process of growth at 
least as old as the Norman Conquest. We might, indeed, look back 
still farther, to the Saxon Kings under whom the realm of England 
and its shires came into existance, most of all to Alfred, the greatest 
of our Kings, who in his life and character seems an English Consti- 
tution in himself.” ((?, M. Trevelyan) 

It was about the middle of the fifth century that the 
Angles, Saxons and Jutes, who had come to help the Britons 
Anglo-Saxons in against the Piets and Scots, settled down 
England. Britain. These newcomers changed 

the form and character of the British institutions which 
were a curious admixture of the Celtic and Roman cultures. 
A number of states grew up under different warrior con- 
querors, all owing a weak allegiance now to one and then 
to the other of them. A very important feature of the 
immediately following period was the rise of a class of 
warriors called Thegns who held the land on somewhat 
feudal terras and served their kings in times of war. 

Towards the close of the sixth century, 597 A.D., the 
conversion of the English to Christianity introduced a 
Influence of higher civilization in Britain, which exer- 

Britain’s life, ^^sed an important influence on its social 

and political life. The universal Christian 
Church brought the English into close relationship with 
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the European political society^, and they began to regulate 
their .o-wn political assembles on the pattern of the eccle- 
siastical synods. “From the first the church entered into 
t^.._clos^t alliance -with the state, and while paying 
respectful deference to the Roman See, grew up with a 
distinctly marked national character”.'*' During this period 
of Heptarchy there were a number of petty kings all over 
the land.' The great historian Bede mentions seven of 
them, but the three kingdoms of Wessex, Mercia and 
Northumbria were predominant. King Egbert of Wessex 
compelled the other kingdoms to accept his sway and 
assumed the title of ‘King of the West Saxons.’ Chris- 
tianity, which acted as a unifying force within each 
individual kingdom by supporting the centralization of 
power under the monarchy, did not supply any motive 
towards national unity until, in the face of a common 
heathen danger, it brought the rival peoples together- 
English unity was largely the result of the well-disguised 
blessing of Danish invasion from the north which began 
about 793, but became very serious only fifty years later. 

The real crisis of the Danish invasion came in 871, the 
year Alfred, the fourth grandson of Egbert, became King 
1 Alfred unifies Wessex. In 878, Alfred won a decisive 

j England, victory at the battle of Ethandon and 

compelled the Danish leader Guthrum to sign the 'Treaty of 
Wedmore which while recognising Danish sovereignty over 
northern Britain secured the integrity of Wessex. Alfred 
then directed his attention to consolidating the power of 
Wessex. strengthened the army, started a navy, 

reformed the law^ and encouraged learning and patriotism. 

The land belonged to the king who •v\>as the centre cf 
society. He had divided it among earls and thegns on 

•' Taswell-^Langmead. English Constitution History, p. 8, , 
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feudal principles. The monarchy "was 
«ons^before^^*'^* t)y heredity, but on the death of a 

concmesr^^ king the ablest of his sons or some other 
member of the royal family was elected 
as his successor, and not necessarily the eldest son. The 
king derived his revenues largely from his large estates, and a 
portion of the fines and forfeitures imposed by local courts. 
Though the king was not yet the fountain of justice — for 
there were local courts of the feudal lords and tenants-in- 
chief^his justice was slowly superseding that of the latter. 

The king, however, did not exercise unlimited power 
over his subjects. The Witenagemot exercised large powers 
and thus placed great restrictions upon the 
mot, ■ ]ts com. king s authority. This body may well be 
fuSns, considered ‘the supreme council of the 

nation.’ It was generally attended by 
every freeman. It was, no doubt, an aristocratic body 
consisting of “the king, the ealdormen-or governors of 
shires, the king’s thegns, the bishop-, abbots, and generally 
the principles and ^'sapientes." The latter term meant ‘witan’ 
or ‘wise men’ which was the title given to those who 
attended its meetings and that is also why it was called 
Witenagemot or assembly of the ‘wise men.’ Its powers 
were quite extensive, It could depose the king; it elected 
the king; it had a direct shave in the general administration. 
In conjunction with the king, the witan enacted laws and 
levied taxes for the public service; made alliances and 
treaties of peace; raised land and sea forces when occasion 
demanded, sanctioned royal grants of bookland; appointed 
and deposed the bishops, caldormen of shires, and other 
great officers of church and state; adjudged the lands of 
offenders and intestates dying without heirs to be forfeit to 
the king; and authorised the enforcement of ecclesiastical 
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decrees. ‘ Lastly, the witan acted from time to time as a 
supreme court of justice both in civil and criminal cases".* 
It was,' in short, modern Parliament in.embryo. Though the 
powers of the witan were large and extensive, they ^were^ 
not always exercised. It all depended upon the character 
a^nd personality of the king. 

The’ country was divided into villages, each village 
bearing the name of the family that had established it. A 
group of hundred villages or so formed the next higher 
administrative area called ‘the Hiindred' A number of 
Hundreds formed the shire which was the largest adminis- 
trative subdivision of the kingdom. 

There is a considerable difference of opinion among 
historians regarding the exact powers and composition of 
the bodies and functionaries of the administrative areas. 
In the shire, the highest officer of the king was the 
Ealdorman appointed by the king. He was generally a 
member or relation of the royal family and exercised 
military and civil powers. He presided over the shire-7nost 
the appellate court for the shire, which was convened by 
the sheriff (an elected officer of the shire) and consisted of, 
besides the ealdorman, the bishop, lords of lands, all public 
officers, the parish priests, and a few representative men. 

The Hundred was a sub-division of the shire, and had its 
local court called the Hundredmoot which was presided over 
by the sheriff or his deputy and consisted of a number of 
judges numbering twelve or a multiple of twelve. It exer- 
cised civil and criminal jurisdiction as an original court. 

The battle of Hastings (1066) marked a returning point 
in the constitutional history of England. William I, the 
- England under Duke of Normandy, defeate'd the English 
the Normans King Harold and ascended the English 

* Ibid p. 27. 
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throne as the first Norman "King of the English." At the 
time of his coronation he took the ancient coronation oath. 
He- followed the old laws of England and tried to govern 
as a- constitutional king. He forfeited the land of the 
barons'who had fought against him and divided it among 
the Norman nobles who -had helped him, on promise of 
their rendering military aid in times of need. The barons 
were obliged to take oath of allegiance to the king and seek 
justice in his courts. The spiritual courts were separated 
from' the civil courts, but supremacy of the state over the 
church was preserved by laying down that no pope could 
be acknowledged nor any papal orders received without 
the' king’s permission, that the decisions and decrees of the 
national synods were not binding unless confirmed by the 
king, and, finally, that no barons or government officers 
could be excommunicated without the king’s permission. 

The rise of a new class of barons in the time of the 
conqueror presented serious preblems, later, to William If 
who put down two insurrections of the barons wuth the 
help of the English. It was during the time of Henry I 
that- the first Norman charter of English liberties was 
granted by the king. The charter was subsequently 
reissued by the later Norman kings as well as by Henry If 
who'founded the Angevin or Plantagenet dynasty in which 
the rule of King John is considered to be the most important: 
period of English liberty. 

During the reign of John, the barons and clergy who 
were- the leaders of the realm rose into revolt. They 
Magna Carta of conspired together to force the king to 

Great Charter whose provisions 
reflected the distrust of the king in all 
•classes'of.people. He had quarrelled with the nobles as 
yrell as the papacy. The Magna Carta is considered to be 
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the first of the three great charters, the other two being 
the Petition of Right and the Bill of Rights, which accord- 
ing to Chatham, constitute “the Bible of the English consti- 
tution.” Examined 'carefully, it will be seen that the 
Magna Carta is merely “restorative” as it simply reduces 
to writing the rights and liberties enjoyed before 1215. 
Besides the Preamble, it contains 63 other clauses which 
are set without any clear plan. Firstly, it re-iterates the 
feudal obligations and restricts the demands of the king 
against the barons. Secondly, it simplifies the judicial 
system by declaring that (i) the common Pleas shall be 
held in fixed places, (ii) the earls and barons shall not be 
amerced but by their own peers, and according to the 
degree of the offence, (iii) no sheriff, constable, coroner, 
or bailiff of the king shall hold pleas of the crown, (iv) no 
freeman shall lose his court, (v) no bailiff shall give his 
decision without hearing credible witnesses, (vi) only 
persons well versed in law shall be appointed as justices, 
sheriffs and bailiffs, etc. Thirdly, it defined the funda- 

j 

mental principles of the constitution. No scutage or aid 
could be imposed except in the three cases specified in the 
charter. To convene the witan individual summons would 
be issued to archbishops, bishops, abbots, earls, and greater 
barons, while tcnants-in-chief Avould be summoned, by a writ 
issued to the sheriff of each shire. Justice would neither 
be sold nor denied to any one. Fourthly, the rights of 
cities and boroughswere re-iterated and certain , commercial 
rights were defined. And fifthly, restrictions on the king’s 
exactions were specifically laid down. 

•Hu— * 

This charter, though it largely related to the „ rights 
and liberties of the higher classes, was confirmed six times 
by Henry III, three times by Edward I, fourteen times by 
Edward III, sis times by Richard II, sis times by Henry IV, 
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.-and once each by Henry :V and Henry VI. This clearly 
demonstrates the importance which people, particularly 
the barons and the clergy, attached to it as the bulwark of 
their, rights and liberties. 

The Magna Carta opened the way for the people to 
demand more and more freedom from the king’s autocratic 


English consti- 
tution under 
the Angevins: 


rule. The reign of Henry III is, therefore, 
noted for far-reaching changes in the con- 
stitutional position of the king. Henry 


III had ascended the throne as a minor ; the council that had 


been set up to rule England during his minority contrived to 


increase its influence, so that when he came of age he had 
to seek its advice. By this time the council had come to be 


known as the Privy Council. Later on, Henry’s foreign 
, favourites gradually increased their power. As an unavoid- 


able result of this, great dissatisfaction and disorder spread 
in the country. In 1258 matters reached a crisis when the 
barons called a great council, the ‘Mad Parliament’ at 
Oxford to draw up articles containing their demands and 
• known as the Provisions of Oxford, The revolting attitude 
^ of the barons forced the king to accept these provisions as 
-’-oSrdTaS? the basis of future administration. Ac- 
. .. .. ’ cording to this new scheme a council of 

^fifteen, composed of bishops and barons, was appointed to 
advise the king in the administrative work. Every three 
■ years, Parliament was to be summoned to wind/ besides 
^ese fifteen members twelve more representatives of the 
Jparons and twelve nominees of the king were to be added. 
This gave the nobles a voice in the government, but the 
conimon people were still unrepresented. 

^ , Though at first willing to accept the advice of this 
enlarged body, Henry openly refused in 1261 to abide by the 
. Provisions of Oxford. The barons accepted the challenge; 
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civil war broke out and after suffering defeat in the battle 

of Lewes, on May 14, 1264, the king and his son Edward 

c,. ■ , „ , surrendered. At this time Simon de Mont- 

Simon de Mont- 

.fort becomes fort had become the acknowledged leader 
leader of barons. barons against the king. He has often 

been acclaimed as the leader of the common people. He is 
termed “the founder of representative government” by 
Guizot, the Erench historian, while Pauli, his German biogra- 
pher calls, Simon “the father of the House of Commons.” 
■The truth is that he is neither, as may be seen from historical 
evidence. Montfort was a' Norman adventurer, a pictures- 
que but mottled one, who owed his early advancement to 
the favour of his brother-in-law, i.e- Henry Ilf, and displayed 
no predilections in favour of popular representation until the 
latter seetaed to fit the exigencies of his own cause. It so 
happened, however, that his own interests coincided for the 
moment with fundamental drift in English constitutional 
development. The. towns were growing in pppulation and 
wealth. Parliament could not for e'ver continue to ignore 
.them. ^Representation was bound to come. Simon merely 
■made a premature gesture in the direction of according it. 

To give political battle to the king what Simon did was 
'to summon the Parliament in 1264, besides those of the 
ecclesiastics and barons who were till then 

Simon’s Parlia* 

mentsofl264 entitled, four representatives of each 
county. This parliament decided to entrust 
the government of the country to a committee of nine mem- 
bers with Simon as its head. In 1265, Simon again summon- 
ed parliament to which he invited not only the knights of 
the shire but also representatives from all big cities and 
,boroughs. This was undoubtedly the first step towards 
-the establishment of democratic government in England, 
.and for this the credit goes to Simon. 
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Edward I isucceeded his father Henry III in 1274. HiS 
parliaments introduced many constitutional reforms. The 
First Statute of Westminster was passed in 

Oonstitutional 

Reforms of 1275, which fixed the land tax, and pro- 
vided for free elections to parliament. In 
1278 the Sfufuie of Gloucester was passed to ascertain the title 
or authority by which the barons held their land, and 
resulted in tightening the king’s control over the barons. 
The Statute of Mortmairit 2279, curtailed the power of the 
bishops to compel dying people to endow their lands in 


favour of the church. The Second Statute of Westminster, 
1285. made succession to a freeman’s land hereditary by 


settling it on his eldest son. The Statute of Winchester. 1285, 
provided for the defence of the country, and for police of 
the towns and parishes. According to other reforms, the 
Courts of Chancery and King’s Bench were to follow the 
person of the king. The most important constitutional re- 

The Great Par- form of Edward I was the summoning of 
hament of i29ij. Great Pq,rliament of ]2<}5, to which the 

representatives of all the three estates of England, viz. 
Bishops, Lords and Commons, were invited. There was not 
a borough left that did not send a representative. This 
parliament was, therefore, named the First Complete and 
Model Parliament. 


The outbreak of the Hundred Years’ War in 1338, led 
to important constitutional clianges. Till then the three 

Hundred Years’ ^^^atcs in parliament used to sit, confer and 
Wa^r^and Parlia. vote together in the same room, though the 
barons usually carried their own will. 
Later, the barons and the clergy occupied a separate room 
for their deliberations and this laid the foundations of ihe 
House of Lords, leaving the representatives of the counties 
and boroughs to form a separate chamber, the House of 
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Gommons. By the end of Edward Ill’s reign, in. 1377 .the 
bifuration of Parliament into two Houses was completed, 
the'upper representing the feudal elements and the lower 
the non-feudal class. At first the meetings -of Parliament 
were irregular, but in 1330 it was enacted that “A parlia- 
ment shall be holden every year once, and more often if 
need be," and this was re-itemted in 1362 with the declara- 
tion of specific purposes of the meeting thus: "For redress 
of divers mischiefs and grievances which daily happen a 
parliament shall be holden every year." Towards the 
close of Edward Ill’s reign, the lower house succeeded in 
establishing its three-fold right, viz. (i) taxation without its 
consent was illegal, (ii) concurrence of both houses in 
legislation was necessary, and (iii) the Commons had the 
right to inquire into the abuses of administation and amend 
the same. It was the exigencies of the war that had forced 
the kings, who were hard pressed for money, to succumb 
to parliamentary control .over finances and legislation. 
The centre of gravity in Parliament had decidedly begun 


to shift from the Lords to the Commons. 

The evolution of the judicial system under the Normans 
and Angevins affords interesting study. The king was at 

, , r the head of the whole administrative system 

The evolution of 

the judiciary ^ in including the judiciary. In the beginning 
N°oranL the-king himself attended .the courts and 

Angmns. . dispensed justice, but the heavy respon- 
sibility of administrating his French domains necessitated his 
presence on' the continent for long periods. Therefore, for 
the period' of his absence from England, the king appointed 
his chief minister, the justiciar, as supreme administrator of 
law and finance. Edward I dispensed with the office of 
justiciar and transferred the duties so far performed by the 
justiciar to the Chancellor, -an office created by Edward the 
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Confessor. In this way rbegan the imparting of. justice by 
the Chancellor. 

Apart from the justiciar, and later .the. Chancellor; 
there was an important body, the Curia Begis, which per- 
formed judicial functions. At first it was called Great 
Council of the Realm, with a small body of officials called 
•the curia which performed all the judicial functions which 
later on, were distributed between the King’s Bench, the 
Court of Common Pleas, and the Court of Exchequer. The 
last of these was concerned with cases dealing with taxation 
and finances. The civil disputes were placed under the 
Court of Common Pleas while all other business was confin- 
ed to the Court of King’s Bench. This division was effected 
towards the close of the reign of Henry III. 

In the time of Henry I, some of the judges of the Curia 
Regis were required to go from county to county to collect 
revenue, decide disputes and punish offenders. These were 
the Itinerant Judges, Henry II divided (in 1176) the whole 
kingdom into six circuits, each of which was placed under 
three itinerant judges who thus formed the circuit courts 
which became “the link between the Curia Regis and the 
Shiremoot, between royal-and popular justice, between the 
old system and the new’’. Henry II also introduced the 
system of trial by jury in criminal cases. It was extended, 
later, to civil cases as well. The jurors were at first sworn 
-witnesses who were expected to tender (on oath) evidence 
in a case giving out true and full facts. 

While this evolution of the judical system was taking 
place, the King’s Great Council, later called the Continual 
Council (Magnum Concilium), continued to exercise its 
extraordinary jurisdiction. Though in theory the court 
consisted of all the barons, the clergy and the Commons who 
formed the three elements of the CouncU (the predecessor 
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of parliament), the Commons really took no part in the 
judicial work of the Council. Consequently, the peers alone 
performed the judicial work, and when they formed a 
separate house (the House of Lords) they sat in it in the 
double capacity of members of a deliberative body and 
judicial council. Later on, the judicial work was, in prac- 
tice, performed by a smaller body of the lords, called the 
-Privy Council, 

Such was the system of administration in England till 
the outbreak of the Wars of the Roses between the 


Constitutionel 
effects of the 
Wars of the 
Eoses. 


houses of Lancaster and York. These wars 
lasted for thirty rears (1455-1485) and 
when they ended, great constitutional 
changes took place in the country. The 


power of the barons who w’ere divided between the 


Yorkists and the Lancastrians was shattered, and there- 


fore, their too great influence with the king was gone. -The 
great sufferings occasioned by the wars impoverished the 
people who willingly allowed Henry VII to assume extraor- 
dinarily large powers to restore peace and order. The ac- 
cession of Henry VII was accepted by Parliament and this 
established its right to elect the king. The first two Tudors 
Henry VII and Henry VIII, used the opportunity to extend 
monarchic power ; and they succeeded in establishing a 
despotic rule. Though Parliament still continued to sit 
regularly, it was used by the Tudor despots as an engine of 
despotism. They manouvred the elections to Parliament of 
persons subservient to their owm wull, and 

Establishment . . , , . 

of Tudor dos- thus raised taxes to enrich their treasury. 

potism. They established the Court of Star Chamber 

and the High Commission Court to suppress the baronial pow- 
er . The quarrel which Henry VIII picked up with the Pope, 
over the question 6f his ’wife’s divorce, resulted in- the 
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estaMishment of the Anglican Church over which the king’s 
influence through the Cardinals was very great. The re- 
ligious disputes and persecutions during the reigns of Edward 
'VI and -Mary, and the clever policy adopted by Queen 
Elizabeth to hold a balance between the Catholics and the 
’Protestants, directly increased the royal power. The 
Renaissance produced far-reachingresults. England became 
a naval power ; her commerce increased ; the trading com- 
panies that were formed under royal charters increased the 
prosperity of the masses who began to think of their rights 
vis-a-vis the sovereign. The tide of a general demand for 
popular rights against the growing despotism of the Tudors 
was stemmed, very successfully, by Queen Elizabeth w’ho 
treated her ministers like children as if they knew little of 
' strategy and politics. 

With the association of JamesI to the throne of England 


in 1603, began the rule of the Stuarts whose theory of king- 
ship and policy of government precipitated, 
changes during at least twice, grave crises resulting in 
" period^^^^ constitutional changes of a far-reaching 
character, James I propounded his theory 
’ • of divine right of kingship, which consisted of four proposi- 
tioni Wz. (i) that the kings derived their ruling power 
directly from God, (ii) that the authority of the kings was 
- absolute and unlimited, (iii) that resistance to the king was 
unlawful under every circumstance, and (iv) that kingship 
was hereditary descending to the eldest male line of a 
monarch. Because of these views, James I came into direct 


conflict with his parliaments. The crisis was quickened by 
the religious policy of the king who refused any liberty to 
the Roman Catholics, as the latter exalted the authority of 
the Pope as against that of the king. The Puritans were 
also dissatisfied with the'king’s policy. Therefore, whenhis 
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first parliament met, the discontented element succeeded in 
making the Commons demand of the king recognition of 
• popular rights including the right of the Commons alone, to 
sanction taxation. James I, while outwardly pretending to 
respect the privileges of the Commons, was planning to free 
himself from their bondage, and from 1611 to 1614 he ruled 
without a parliament. When he summoned his second 
parliament in 1614, the conflict over ‘redress of grievances 
before supplies’ resulted in its dissolution. Thereafter the 
king ruled for another six years without a parliament. The 
third parliament, convened in 1621, again insisted on 
recognition of their freedom of speech, immunity from arrest 
and the right to censure the king’s advisers. Thereupon the 
king dissolved the parliament. In 1624, however, the king, 
then in a more conciliatory mood, convened his fourth 
parliament and accepted most of their demands and thus 
parliamentary prestige and power rose higher. 

• Charles I, the second Stuart king, succeeded his father 
James I in 1625, and like him believed in -the divine right 
Charles I and his of kings. He pushed his views of the 
parliaments, absolute authority of the kings too far arid 

would not recognise the position of parliament and the 
necessity of ruling with its advice. But financial pressure 
forced him to convene parliaments. His second parliament, 
convened in 1626, impeached the king’s adviser, Buckingham. 
This brought the king into direct conflict with this parlia- 
ment which he dissolved. But in 1628, he had reluctantly 
to convene the.third parliament under pressure of raising 
money.. But before voting any.supplies, the Commons resol- 
ved that no taxation without their approval W'as legal, 
and protested against the king’s arbitrary rule. Basing 
The Petition of their ancient rights and privileges on the 
Ri|ht, 1628. „ Ivlagna Carta and subsequent charters of 
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liberty, they prepared the Petition of Rij^ht containing their 
demands which included, '(i) ‘stopping of illegal-exactions as 
already declared in the time of Edward I that “no tallage or 
aid shall be levied by the king or his heirs in realm, without 
the good will and assent of the archbishops, bishops, carls, 
barons, knights, burgesses, and other freemen of the com- 
monalty of this realm," and further clarified by Parliament in 
the time of Edward III, that “it is declared and enacted, that 
from thenceforth no person shall be compelled to make any 
loans to the king against his will, because such loans were 
against reason and the franchise of the land:" (ii) freedom 
from arbitrary imprisonment as declared and enacted in the 
Magna Carta and re-iterated by Parliament during the reign 
of Edward III; (iii) non-application of martial law as pre- 
viously declared in the Magna Carta and by a parliament of 
Edward III; (iv) protection of the rights and liberties of the 
subjects according to the laws and statutes. This second 
pillar of English liberties was merely a summary of the rights 
which had already been recognised by previous kings, and 
contained nothing new’. The king granted the petition, 
finding no other way to get out of the crisis. Thereafter 
parliament granted to the king Tonnage and Poundage for 
life, but abolished the Mcney and the Court of Star 
C/iflMiber[and the High Com^nission Co7/?f. Secretly, however, 
Charles I tried to bring up the army against parliament and 
thus re-establish his absolutism. Knowing of this, parlia- 
ment drew up the Grand Remonstrance containing a dignified 
assertion of its rights and privileges and appealing to the 
king to respect the same.. The conflict between the king 
and parliament developed into the Civil War which cost 
Charles his head and resulted in the establishment of the 
Commonwealth according to the Instrument of Govern- 
ment. The House of Lords was abolished and so wa§ 
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the House of Commons was purged of all royalist 
elements; England was placed under a new head of state, 
the Protector of the realm. 

The Common wealth lasted for over a decade (1649- 
1660) during which the inadequacy of the administrative 

The Restora- machine became apparent. Parliament 
tion of 1600 . decided to restore monarchy, and placed 

Charles II, son of Charles I, on the throne in 1660. The 
new king promised to respect the rights and privileges of 
parliament and his subjects. The most important constitu- 
tional gain during his reign was the passing of the Habeas 
Corpm Act 1679, which secured the personal liberty of 
every citizen by requiring every court, on receipt of a com- 
plaint in writing, produced on behalf of any person com- 
mitted and charged with any crime, to order production of 
the prisoner before the court to stand a regular trial. Like 
his father, Charles II also tried, later, to rule despotically, 
but parliament did not take any drastic step as it was pain- 
fully reminded of the Commonwealth period. 

James II succeeded his brother, Charles II, ‘with afixed 
design to make himself an absolute monarch, and to subvert 
the established church.’ He exacted illegal customs, in- 
creased the army, established a new High Commission Court 
to get judicial decisions in his own favonr, and in 1687 and 
1688 i^ued two Decisions of Indulgence which interfered 
with the powers of the established church. All this irritated 
The Glorious parliament ' which invited William of 

iAT'an(i*”its^ Orange, son-in-law of the king, and his 

constitutional wife Mary to come to England and accept 
results. , . , , . « , 

the throne. On hearing of this, James fled 
the country (December 23, 1688). The Convention Parlia- 
ment met on January 22, 1689, and six days later passed two 
resolutions, viz. (1) “That King James having endeavoured 

BVCL 02478 
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to subvert the constitution of this kingdom by breaking 
the original contract between king and people, and by 
the advice of jesuits and other wicked persons, having 
violated the fundamental laws, and having withdrawn him- 
self out of the kingdom, has abdicated the government, and 
that the throne is thereby vacant;” (2) 'That it hath been 
found by experience to be inconsistent with the safety and 
welfare of this protestant kingdom to be governed by a 
popish prince." 

Parliament drew up the Declaration of Ri^ht reciting the 
illegal and arbitrary acts of James II, and setting the crown 
on William III and Mary, and William 'thankfully accept- 
ed speaking for himself and his wife, what they had offered 
them.’ The joint sovereigns accepted the Bill of Rights 
passed by the Convention Parliament in its second session 
on October 25, 1689. This was the third charter of English 
The Bill of liberties which completed the constitutional 
lights, tlie cop- structure raised on the foundations of the 

iTig ston^* 01 xuG 

constitutional Magna Carta. This Bill recited the illegal 
building. . 

acts of James II, c g . dispensing and sus- 
pending of laws, erecting the High Commission Court, levy- 
ing unauthorised taxes, raising and keeping a standing army 
in time of peace without consent of Parliament, interfering 
with the freedom of elections, exacting fines and forfeitures 
before conviction, etc. It, then settled the crown on 
William III and Mary, and excluded from succession, in 
future, papists and persons marrying papis's; it required 
every succeeding king or queen to make a declaration to this 
effect. It abolished the dispensing power of the kings. 

In 1701, Parliament passed the Act of Settdment which 
settled the crown, in the event of Anne’s death (without 
leaving an heir) on the Princess Sophia of Hanover and her 
h^irs and successors. This Act contained very importaut 
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constitutional provisions securing the religion, laws and liber- 
ties of Englishmen, and stated: 

(!) That ■whosoever shall hertaftP-T come to the possession oI 
this crown shall join in communion -with the Church of England as 
by law established. 

l2) .Thatin case the Cro'wn and Impciinl DjgDily of this realm 
- shall hereafter come to any person not being a native of this king- 
dom of England this nation be not obliged to engage in any ■war for 
the defence of any dominion or territory which do not belong to the 
Crown'of England without the consent of Parliament. 

(3) That no person who shall hereafter come to the possession 
of this Crown shall go out of the dominions of England, Scotland, or 
Ireland, without the consent of Purliameot. 

It also required every succeeding king or queen to res- 
pect the laws and statutes of the realm, and secure rights 
and liberties of the people. 

The direct and immediate consequences of the Glorious 
‘ Revolution were the Bill of Rights and the Act of Settle- 
. ' ment, but the indirect and remote ones 

two political were of a peculiarly far-reaching character, 
parties. Civil War had divided Parliament 

and the country into two camps, viz. the supporters of 
Charles I, and the parliamentarians who opposed the Stuart 
despotism. The Restoration, for a time, minimised the 
cleavage between these parties, but the Glorious Revolution 
again brought them into prominent relief. Those who still 
clung to James II and his son were called the Tories, and 
those who stood for the Glorious Revolution and the House 
of Hanover were known as the Whigs. The Tories had 
attempted, without success, to' restore James II and kill 
William III. In the beginning the parliament of William 
III had a Whig majority, but he chose a coalition ministry. 
His third parliament (1695-98) too had a Whig majority 
which enabled him to set up a purely Whig ministry. Thus 
the principle of depending upon a ministry which had the 
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backing of a majority in parliament was for the first time 
recognised in England. The Whigs held that the sovereign 
, , was the servant of the people and, there- 

Policies of the 

Whigs and fore, bound to rule m accordance with the 

TOTIGS* » I • 

wishes of parliament. The Tories, on the 
other hand, believed in the divine right of kings, and were 
largely from the House of Lords or landed aristocrats and 
the clergy. 

This division of the politically minded Englishmen 
into two parties became, later on, so wide-spread in the 
country and created such a schism between them that 
Voltaire had to write : “It is a pleasure to read the books 
of the Whigs and the Tories; listen to the Whigs, and 
the Tories have betrayed England ; listen to the Tories, 
every Whig has sacrificed the state to self-interest. So that 
if you believe both parties there is not a single honest man 
in the nation,” The subsequent constitutional history of 
England became very much a fight between the two parties 
for the establishment of their principles in the government 
of the country. 

The character of parliaments during the reign of Queen 

Anne (1702-14) varied from one election to another. She 
appointed some times coalition cabinets, and at other times 
a homogeneous cabinet from one party alone, but from 1708 
onwards all her ministries were homogeneous. The W^higs 
and Tories, besides differing on political questions, had 
differences of opinion on ecclesiastical and social questions 
as well. The Whigs stood for freedom of worship, and 
freedom of serfs and tenants of manors. The Tories 'stood 
for the Anglican Church and the rights pf the landed 
magnates and the clergy. 

With the accession of George I in 1714, the first Hano 
verian king of England, under the Act of Settlement, the 
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» powers of the ministry 'increased.- He did 
menYundorThe not understand English and was, therefore, 
Hanoverians. Compelled to leave all work in the ministry 
to his chief minister who under the circumstances, presided 
over the meetings of .the ministrj’’ and formulated the 
policy of administration. It was, thus, by accident that the 
real power of administration passed from the king to his 
ministers. The first ministry of George I was a Whig 
ministry led by Townsend. Till then elections to Parliament 
were held every three years under the Triennial Act of 
1694. Butin 1716 was passed the Septennial Act which, besides 
confirming the Hanoverian and Protestant succession, in- 
creased the duration of Parliament to seven years. Due to 
this longer duraton. Parliament became more independent 
of the control of the Crown, In 1721, Walpole formed his 
ministry, and became the chief minister and First Lord of the 
Treasury and Chancellor of the Exchequer. He thus became 
the first Prime Minister of England, who initiated the policy 
of administration, supervised the policy of the cabinet, led 
Walpole the first ^be House of Commons, and, when neces- 
-ITime .Minister, gary, bowed to its adverse vote. When 

defeated in 1742, in the House of- Commons, he resigned, 
and thus set the first example of cabinet responsibility to 
■parliament. Walpole was successful in strengthening the 
power of the Prime Minister (though this term was used to 
designate the chief minister only in 1760) because of the 


first two Georges’ ignorance of English language and customs. 
The important members of his ministry formed an inner 
body, called the cabinet, which was a much smaller body 
than the greater council, the Privy Council, which consisted 
of all the principal advisers of the king. The rise of the 
Else of the Cabi. cabinet system was the direct result of the 
net System. parliamentary struggle which had been in 
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"existence in some form or other since the time of Chales I. 
'It was, however, during the reignof the first two Hanoverian 
"kingsthat the cabinet began to dominate the administration 
and the king practically ceased to guide its work and 
activities. W^hen George III ascended the. throne, he 
began to interfere with the policy and work of his cabinet, 
for he was brought up in England and was thoroughly 
acquainted with the customs of the country and policies of 
the various parties. Such interference from the king after 
a lapse of over three decades was resented by "the ministry. 
The long struggle between the king and the Whigs resulted, 
Tor a time, in the victory of the former who appointed 
Lord North, the Tory leader, as his Prime Minister in 1770. 
But the subsequent loss of the thirteen American Colonies 
(as a result of the War of American Independence, 1770, 
1783), brought about the fall of the Tories and the rise of 
the Whigs. Sometime later, the formation of a coalition 
ministry by Pitt, with the backing of a vast majority in 
the House of Commons, practically put an end to George 
Ill’s attempt to .re-establish personal rule. Thus, Pitt’s 
virile character and far-sighted policy strengthened the 
.position of the cabinet. During the period the struggle 
'.between the king and his ministers was going on, the House 
‘of Commons had added to its powers by completely controll- 
. ing elections and deciding its own procedure. 

• ■ ‘ It was also during the reign of George HI that an Act 
. was passed (1760) which completed the independence of 
-.the judiciary, by laying down “that the commissions of 
-judges for the time being shall be, continue and remain in 
f full force, during their good behaviour, notwithstanding the 
.demise of His Majesty or any of his heirs or successors.’ 

, , ' The later Hanoverians reigned during the nineteenth 
century which is remarkable for constitutional changes that 
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have led to the establishment of a truly 
Constitutional j . . -r- . i 

Reforms of the democratic government In England. These 

X'Xcenturj, constitutional changes introduced demo'c- 

ratic principles both in the central and the local government 

and in legislation. The reasons that lay at the bottom of 

the series of the nineteenth century reforms were: firstly, 

. the after-effects of the French Revolution 

Thejr reasons . 

had revolutionised men’s minds in Europe 
regarding the place of monarchy and aristocracy in society 
and the rights of the masses vis-a vis the government of the 
country. The Revolutmnary principles of Liberty, Equality 
and Fraternity had spread throughout Europe and though 
the Congress of Vienna (1815) had tried to undo the work 
of the French Revolutionaries -by -establishing monarchic 
rule and upsetting the Napoleonic arrangements, the 
Liberal Movement of 1848 was the direct consequence of 
those principles. In England, statesmen kept in check the 
spread of these principles, yet they realised the necessity of 
reforming the political machinery after the Revolutionary 
wave had subsided. Secondly, the industrial development 
of the XVIII and XIX centuries had completely changed 
the social conditions in the country. Parliament was, till 
then, a' body of the aristocrats and their nominees, The 
right of vote was very restricted and confined to the old 
cities. The industrial development had brought into 
existence large cities and industrial centres towards which 
there was a rapid movement of population from other towns 
and the rural areas. These industrial cities had no repre- 
sentation in Parliament, whereas several boroughs that 
had been depopulated (due to migration to industrial centres) 
sent large numbers of representatives. In some cases barons 
merely nominated members of Parliament; a few of the 
boroughs had no voters but still continued to be represented, 
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These pocket and rotten boroughs, therefore, exercised too 
great an influence while big cities like Birmingham 
were wholb' unrepresented. Such a state of affairs could 
not last long' as it created considerable discontent in the 
prosperous new -boroughs. Thirdly, the intellectuals and 
philosophers of the XIX century, like Bentham and Cobbet, 
had placed new ideas before the people whose conscience 
was roused to a realisation of their rights in society. 
Although even towards the end of the eighteenth century 
attempts -were made by several statesmen to reform the 
political ' system, they bore no fruits; in the nineteenth 
The Reform Act Century the old system could not work 

of 1 . 

smoothly. Therefore, on December 12, 1831, 
Lord John Russell introduced the Third Reform Bill (the ear- 
lier two in 1831 could not be passed) which passed through 
its third reading in the Commons on September 21, 1832. 
The Lords too withdrew their opposition and passed it after 
the king had threatened to create more Whig peers to form 
a favourable majority. Three important changes were 
introduced by this Act: firstly, fifty-six pocket and rotten 
boroughs with less than 2,000 population each were deprived 
of their representation (which numbered 111) in Parliament; 
thirty others lost one member each and one lost two 
members; these 143 -seats were then distributed between 
the counties and boroughs that had no representation at all 
or were not adequately represented. Secondly, the franchise 
was extended. All rent payers of £10 a year, and lease- 
holders and tenants-at-will paying &50 a year were enfran- 
chised. Thirdly, regulations for conduct of elections were 
laid down to stop corruption and bribery. Thus, after 
1832, the House of Commons became more truly representa- 
tive of the masses than it had been ever before. 

The reforms of 1832, however, did not satisfy the 
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advance guard of those who wanted to protect the rights 
of V orkers and masses. Already there had been in existence 
a moment for ameliorating the condition of the labourers 
and mill-hands, started curiously, by Robert Owen (1771- 
1858) who was a self-made man and owned a great cotton 
mill in Scotland, He insisted on the state performing its 
duty to the workers and himself made a beginning by remov- 
ing the children under ten years of age from his factory 
Demand for limiting hours of work for the adults, 
socin) reforms constructing healthy dwelling and pleasure 
grounds for the workmen, and starting co-operative societies 
for supply of provisions to workers. He published two 
books, “A New View of Society” in 1813 and ‘‘A Book of 
the New Moral World” in 1836-44, which enunciated his 
principles of social reform. In 1836, the London Workmen's 
Association was founded to push forward the programme 
contained in the People's Chai ter issued by them. 

- This charter was so named because it was to serve 
the interests of the masses. The Association addressed the 
•ihe Chartist workers of the whole kingdom in these 
Movement words: "If we are fighting for an equality 

of political rights, this is not done in order to shake off 
an unjust tax or to effect a transference of wealth, power, 
and influence in favour of any one party. We do so in 
order to be able to cut off the source of our social misery 
and by successive methods of prevention to avoid the 
infliction of penalties under unrighteous laws.” The 
adherents of the Charter styled themselves "Chartists” and 
their movement is known as “The Chartist Movement." 
Their main demands, as enunciated in the Charter, were : 
universal manhood suffrage, annual elections to Parliament, 
equal electoral districts, vote by ballot (to insure secrecy of 
voting and thus avoid undue pressure on voters by the 
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rich)i removal of property qualifications for members of 
Parliament, payment of salaries to members (to enable 
poor persons to seek election and devote themselves to 
active participation in the government of the country). 
Both the political parties, the Liberals and the Conserva- 
tives (the new names adopted in 1830’s by the Whigs and 
the Tories respectively) combined to resist the Chartist 
Movement which was killed within a few years. 

Although the Chartist Movement could not produce 
any immediate tangible results, the reforms demanded by 
it could not be postponed indefinitely. The Act of 1832 fell 
short of the exigencies and environments of the time, 
particularly in view of the growing industrialisation and the 
rise of the untilitarians whd stood for ‘ the greatest good 
of the largest number.’ The result was the Second 


The Second 
Keform Act of 
1867. 


Reform Act of 1867. By this. Parliament 
widened the franchise. The borough 
franchise was extended to all the house- 


holders who had put in a year’s residence and paid poor 
rates, and also to dwellers of lodgings of the annual rental 
value of £ 10. In the county boroughs,, the occupation 
franchise was reduced to £ 12. Eleven boroughs were 
disfranchised while the representation of thirty-five of 
them was reduced from two to one each. The seats thus 
saved were given to large towns and to English counties. 
By this Act the Representation of minorities was secured to 
a certain extent. 

Five years later, in 1872, the movement for further 
reforms was revived Most of the Liberals demanded 
The Reform Act extension of franchise, equal electoral 
districts, and payment of members of Parli- 
ment. Gladstone, then Prime Minister, agreed to introduce 
reforms. Accordingly, on December 6, 1884, was passed 
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the Third Reform Act, officially called the Representation of 
the People Act, 1884 (48 Viet. c. 3), which gave to the 
county the same franchise as had been given to the borough 
in 1867, and enfranchised the rural labourers. This added 
two million voters to the electoral list and, therefore, neces- 
sitated rearrangement of constiiuencies, which was accom- 
plished bypassing of the Redistibution of Seafi 

Redistribution ^ 

of Seats Act, Act, 1885. According to this Act, the old 
system of two-member constituencies was 
replaced by that of single member constituencies ; but 
' twenty -two towns and the Universities of Oxford and Cam- 
bridge were allowed to return two members apiece. All 
the' other multi-member constituencies were sub-divided into 
single-member ones. It will, thus, be seen that although 
the Chartist Movement of 1836 had been suppressed, most 
of their demands, viz. universal manhood suffrage, equal 
electoral districts, vote by ballot, and removal of property 
qualifications for members of Parliament were met by 1885. 

In the domain of local self-government also, .the 
nineteenth century introduced certain reforms. Till the 
beginning of the nineteenth century, local 

Reforms in ^ \ 

Local Govern- government was mainly in the hands of the 

I835! * 1888*^ and aristocracy ; the country gentlemen appoin- 
ted by the crown on the advice of the lord 
lieutenant sat as justices of the peace and administered 
affairs of the county. In 1835, the Municipal Corporations 
Act was passed, which swept away the municipal oligarchies 
and vested all power in the mayo, aldermen and councillors. 
In 1888, the Local Government Act was passed which abolished 
he old system of local government in the counties and estab- 
lished in its place county councils elected by the peopl .a. The 
chief object of this Act was to give to the counties, as far as 
possible, “that form of municipal government which hadpre- 
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council was made a-corporation.”;The Local Government Act of 
1894 sub-divided every administrative county into urban and 
rural districts each with its own elected council. The system 
of local government as thus introduced in England still conti 
nues with slight modifications made by subsequent Acts. ' 

The constitutional development of the twentieth cen- 
tury necessitated by the conflict between theCommons .and 

The twentieth Lords in 1910 and the rising wave of 

century reforms democratisation' in England as a result of 

the great war (1914-18), is reserved, for a fuller treatment, 
in subsequent chapters dealing with legislature and local 
government. 

It bas been observed, in an earlier chapter, how the 
judicial system developed in England ever since the time of 
Reform of the Henry I. There was, however, no settled 
Judicial system, with the result that different 

courts were set up to deal with the different classes of cases. 
In 1873, Parliament passed the Supreme Court of Judicature 
Act which reorganised the judicial system with a Supreme 
Court of Judicature at the apex; the Courts of Queen’s 
Bench, Common Pleas, Exchequer; Chancery, Admiralty 
and Probate and Divorce, which had till then exercised 
independent powers were all made divisions of the High 
Court of Justice, and a newCourtof Appeal was established. 
Equity and law were thenceforth to be administered by 
the. same courts. 


Reform of the 
Judicial system, 
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CHAPTER V 


SALIENT FEATURES OF THE ENGLISH 
CONSTITUTION 


CoDstitutioDal principles and forms do not operate in a vacatrm 
of abstract reason. They are a method intanded to secure the triumph 
of certain ends; they are shaped to the purposes of those ends. The 
English State of the last two hundred and fifty years is the institu- 
tional expression of that Liberalism which received its first classical 
expression in Locke. (H.J.Laski) 

The essence of our Constitution is law, resp cted and enforced; 
and ti e development of our native law ond Law Courts, and of the 
High Court of Parliament, js«the great arcomplishraent of the medio- 
val Enghsh Kings and their servants. {O. M. Trevelyan) 


The brief history of the British constitution, as des- 
cribed in the previous chapter, brings out the most salient 
feature of this constitution, viz, that it is the result of a long 
and imperceptible evolutionary process. At no period of 
their history have Englishmen been disposed to revolutionise 
their political system and institutions. The brief pe: iod of 
the Commonwealth (1649-1660) as a result of the Civil 
War, is an exception which proves the rule. The many 

gJoSlrilf. evolutionary growth ea- 

"rth. have each left 

British oonsti- its own characteristic impress on the insti- 

“ tutional development. Consequently, the 

• British Constitution presents a picture entirely different from 
a well laid down clear-cut fore-square building with a single 
architectural design. It looks like an old family mansion to 
which each successive generation has added its own turret 
or side-wing without any effort to maintain the symmetry 
of the main structure. No wonder, then, that in no single 
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place can the constitution be discovered to satisfy the desire 
to learn of a student of political science. 

Almost eyery other modern state has a single document 
which contains all the main principles of its constitution. 

i» _ - 

The U. S. A. constitution is a single piece or document, viz. 
the draft prepared by the Philadelphia Convention in 1787 
and finally accepted bj’ the states, witk -only such amend- 
ments as have been subsequently added to it. The three 
Organic Laws of 1875 give us a fairly accurate idea of the 
French constitution. But unlike these,' the British constitu- 


tKrit’sh Consti- 
sution is no* a 
i ngle docu- 
ni 'nt. 


tion cannotbefound inasingle documentor 
parliamentary statute. It is, on the other 
hand, a curious admixture of several 


p.^ciples enunciated in stray statutes of parliament beginn- 
ing with the Magna Carta of 1215 and down to the Abdica- 
tion Act of 1936. To enumerate these acts and statutes 


which roughly contain the broad principles of the constitu- 


tion, we may mention the following ; 

Magna Oarta (J2i5) which restricted the power of the 
king by guaranteeing some of the rights of the barons and 
the clergy, requiring the convening of a National Council 
to vote taxation, and setting up a Council of 25 barons 


to see that the provisions of the Charter were carried into 


effect ; 

Petition of Right (7625) which re-iterated the ancient 
rights- guaranteed in the Magna Carta and subsequent 
statutes, _put a stop to the king’s arbitrary power to raise 
money without the consent of parliament and to imprison 
persons without trial or the cause being shown ; 

The Habeas Corpus Act, 76^. which secured the person- 
al liberty of the subject; although the right of personal liber- 


ty in England had been recognised much earlier the ancient 
remedies w ere inadequate and this Act removed the defects 
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afiH secured to citizens an important right which in most 
other countries is declared in the constitution itself; ■ • ■ 

■ ■ The Bill of Rights, J689, which was the result of the 
"Glorious Revolution” which, according to Macaulay “final- 
ly- decided the great question whether the popular element 
which had, ever since the age of Fitzw alter and De Mont- 
fort, been found in the English polity, should be destroyed 
by the monarchical element, or should be suffered to deve- 
lop itself freeb', and to become dominant.” And he went 
on to say that the Bill of Rights “though it made nothing 
law which had not been law before, contained the germ . . 
of every good law which has been passed during mute than 
a century and a half, of every good law which may here- 
after, in the course of ages, be found necessary to promote 
the public weal, and to satisfy the demands of' public 
opinion ;” 

The Act of Settlement, 1701, w'hich is “a veritable origi- 
nal contract between the- crown and the people” as it re- 
pudiated the divine right of kings and recoginsed the right 
of parliament to determine the succession to the throne ; 

’The Act of Union, 7707, which united England and 
Scotland to form the United Kingdom of Great Britain; 

7 he Act of Union mith Ireland, 1800, which formally 
united Ireland with Great Britain and consequently effected 
changes in the composition of Parliament ; 

• ' 'I he Reforms Acts of 1867, 1884 an/i J 885.} which 

enlarged the basis of franchise and thus made the House of 
Commons a really popular chamber ; 

Represf^ntation of the People Acts of 1918 and 1923, which 
established adult franchise for the House of Commons • 

Local Government A cU of 1888, 1891 and 1929, which 
established and developed local self-government by re-orga- 
nising the older institutions that had come Htg existence 
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almost haphazardly, and introduced a definite scheme -of 
local government in the country; 

T he Jalica ture Acts of 1873, 1875, l876 and 1894, which 
have evolved order out of chaos by re-organising the judicial 
system ; 

The Parliament Act, 79 /i, which has curtailed the powers 
of the House of Lords and made the Commons the really 
supreme legislative body. 

These are but the main Acts and Statutes which con- 
tain the main principles of the English constitution. They 

The above list is give the reader the broad features of the 
not exhaustive. picture, buta student of constitutions would 

have to hunt up parliamentary records and a’very large 
number of smaller Acts to get a fuller view of the English 
constitution. “This vagueness or reticence,” of the' consti- 
tution, as Marriot remarks, “is at once the despair and thie 
admiration of foreign publicists. At every turn they are 
baffled by the lack of authoritative texts. But they are 
candid enough to perceive and to emphasize the political 
advantages of the English method.” In building up their 
constitution, theJEnglis’^have not departed from their tradi- 
tional character of not making revolutions to cut away')\^ 
entirely from the older institutions and practices. Xbey \ 
have’ merely introduced, at every subsequent stage, just ' 
mjnor changes to suit the new conditions. This feature has 
been'very nicely described by M. Boutmy in these words : 

The English have left the different parts of their constitution just 
where the wave of History had deposited them, they have not at- 
tempted to bring them together, to classify or complete them, or to 
make a consistent and coherent whole. This scatted constitution 
gives no hold to sifters of texts and seekers alter difHonlties: It need 
not fear critics anxious to point out an omission, or theorists ready to 
denounce an, antimony... By this means only can you preserve the 
happy inoohereocea; the useful incongruities, the protecting contra- 
dictions which have such good reason for existing in institutions, viz. 
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that they exist in the nature of things, and which, while they allow 
free play to all social forces, never allow any one of these forces room 
to work out of its allotted line, or to shake the foundations and walls 
•o! the whole fabcic. This is the result which the English flitter them- 
selves they have arrived at by the extrao'di lary dispersion of their 
constitutional texts, and they have always taken good cite not to 
compromise the result in any way by attempting to form a code * 


It is really this vagueness or reticence which coupled 
with the widely scattered fragments of the constitution 
Unwritten cons, gives the latter its largely unwritten 
tituuon, character. This attribute of -the English 

constitution, viz. its unwritten nature, has to be understood 
in the sense that there is no single statute. Act or document 
which contains it; moreover, even all the Acts and statutes 
together do not contain the whole constitution for it 
' is also, to a great extent, contained in. con ventio//5 and cnsto'ns 
and usages of England. 

What do the conventions of the English constitution 
signify? An answer to this question may be attempted thus: 
There exists in England a -‘great difference between the' 
formal law and the normxl vractice of the constitution. The ' 
actual system of government deviates considerably from the 
literal sense of those laws and statutes which are said to 
contain the general principles on which the constitutional 
edifice has been constructed. It is the co.iventions which 
are responsible for this deviation from the words of the 
statutes, i e from the “constitutional law” as contained in 
parliamentary enactments. What is enactly meant by 

It is also based “conventions of the constitution”? Con- 

on Conventions ygntions are rules bat not laws, which 

form part of the constitution of a country. Dicey defines 
conventions as “maxims or practices which, though they 
regulate the ordinary conduct of the Crown, of Ministers, 


* Quoted by Marriot. English Political Institutions, pp, 28-29 
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and of ^othcr persons under the constitution, are not in 
strictness Jaws at all.” And he cites such examples to 
illustrate his point. “The ^ng must assent to, or cannot 
'veto^ any bill passed by the two houses of Parliament;” 
“Ministers resign office when they have ceased to command 
the confidence of the House of JHqmmon”. The first of 
these indicates how the formally recognised power of the 
king over legislation has been normally curtailed so as to 
establish the virtual legislative supremacy of Parliament, 
while the latter demonstrably establishes that though in 
strict law the ministers are appointed by the king according 
to his choice, they are really responsible to the House of 
Commons and not to the king, which in practice comes to 
mean that the king’s choice of ministers must be limited to 
those who command the confidence of the Commons. 

Conventions have, therefore, come to occupy a very 
important place in the English constitution. The main 
difference between legal rules and conventions is that while 
the former are often written, the latter are generally un- 
written. In England, the conventions ‘cover the most 
important of the constitutional relations and utterly trans- 
form the practical meaning of legal enactments’.^ 

As a result of its partially unwritten character and the 


part which conventions play in its pracdcal working, the 
„ , English constitution is extremely flexible. 

Extreme flexibi- — — — — 

hty of the cons- As a general rule, all unitary constitutions 
are flexible, i c. susceptible to frequent and 
easy changes made by the ordinary process of law-making. 


but the English constitution, essentially of the unitary 
type, is the most flexible of the existing modern constitu- 
tions. Its flexibility consists not merely in the ease with 


Keith, A. B. The Constitution, Administration and Laws of the 
Empire, p, 6, 
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which it can be changed by the ordinary legislative proce- 
dure but also in its adaptability to changing circumstances. 
Legislative supremacy of Parliament is so well established 
that Parliament can make any law. whether concerning 'a 
turn-pike or a change in the powers of the House of Com- 
mons or the grant of self-government to a British depend- 
ency, by the same process of legislation. That is, no special 
procedure is needed to make a constitutional law. Hence, the 
constitution is easily adaptable to all changes that occur. The 
best example is the Abdication Actnf J93S passed within half 
an hour of its introduction into Parliament, which legalised 
the adbication of Edward VIII and seated another king on 
the throne. In another country, such a change would have 
needed a great revolution, but in England the flexible cons- 


titution made italmost without a ripple on the political sea. 

The presence of a king at the apex of the governmental 
system and the great pomp and glory always sought to be 


The constitu- 
tion hns set up 
a pralinmentary 
domootaoy. 


attached-to him might give to a superificial 
observer the impression that the English 
constitution is of the monarchic type. In 
practice, however, the constitution has set 


up a democratic government of the parliamentary type. This 


has variously been described. Some call it a limited monar- 


chy, while others describe it as a monarchic democracy. The 


king is, no doubt, there as the wielder, in theory only, of 
all legislative, executive, and judicial power. Strong con- 
ventions and some of the statutes have, however, reduced 
him to the position of a constitutional head of the state. 
Thus with the sovereignty of Parliament has grown the par*- 
liamentary executive, viz a cabinet, though appointed by 
the king, actually responsible to the Commons. This has 
been the result of centuries of constitutional struggle of slow 
and gene'rally imperceptible nature. 
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As the, credit of first evolving a parliamentary type'df 
government goes to England, so does that of the accompany- 
ing and essential condition of its success, viz. the party 
^system. It has already been observed, in a previous chapter, 
how political parties began and grew up in England, Every 
intelligent and shrewd student of English constitutional his- 
tory will perceive that without the formation of political 
parties in the legislature, parliamentary or cabinet govern- 
ment is an impossibility. The English constitution is thus, 
based upon a highly developed party S3'stem, The great 
political battle that is fought at the time of general 

election in England does not stop, as it does 

rSuT/of'the in U. S. A., when the elections are over. 

hnglish consti- jj. jg carried into Houses of Parliament 
tution 

where, on practically every question, His 
Majesty’s Government and His Majesty’s Opposition cross 
intellectual swords and try to establish their respective cases. 
The very essence of the parliamentary control over the 
executive is this division of the legislators into well-formed 
and disciplined parties. 

For the successful working of a parliamentary executive 
two, and only two, political parties are necessary. For a 
long time, the Li beral s^ and the Conservatives continued to 
be the political parties. Later, however, other parties were 
formed on account of minor differences on social as well as 
political questions. The Radicals, the Hom e^Rulers, the 
U nioni st and the Labourites and Communists are the exam- 
ples, But at th^ present ti me th e re are th ree political parities 
Three parties at which are well organised, have an appreci- 
present strength in Parliament and following 

in the country, and possess definite political programmes. 
These are the ^nservatives, the Lib era ls and the Labour 
Party. We may discuss here the principles for which theie 
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parties stand, and by -which they are distinguished in 
their working. 

The Conservative party in England is, by far, the most 
numerous party at the present time. ‘The essence of Con- 
TUe Gonsevva- servatism is to be discovered in the social 
institutions of which it approves and its 
attitude to the idea of Progress. The social institutions 
favoured by the Conservatives are Crown and national 
unity, church, a powerful governing class, and the freedom 
of private property from state interference”.* The Con- 
servatives look upon the Crown as the chief symbol of unity 
in Nation and Empire, on a par with Parliament, if not 
actually greater than it. They are attached to it v,dth al- 
most rnystic devotion. They have also an intense sense of 
Nationality, and look upon a foreign co-antryor sect as un- 
trustworthy. The party “has faith in the superiority of 
the race to all other races, even its allies in war: and belief 
in the superiority of its own political institutions and tradi- 
tions and the mission of the race to carry out the civiliza- 
tion of other peoples, even against their will, and even with 
.violence to the point of diabolic brutaliiy. This feeling of 
nationality reveals itself in glorification of all that makes 
forthe defence or aggrandizement of the country ; a grand- 
ness considered rather in a material and warlike light than 

founded upon artistic achievement Empire is 

its very breath ; for it betokens the potency cf the race to 
extend its force and rule, and success gives the presumption 
of high spiritual value”,t Necessarily, therefore, the Con- 

stand for a strong and ever-increasing imperialism; 
in foreign policy and are opposed to the liberation of subject 
peoples in the British Empire. 

Finer, Theory and Practice of Modern Qovoinnioiit, p .SIG 
. t Ibid. p. 517. 
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The attitude of the Conservatives to the established 
^^^rch of England has consistently been one of extreme 
The fonserva- loyalty to it, for ever since its establish. 

raent it has been a Conservative institution, 
'No Bish^p^n(^ King’ had been the cry of 

Tories Ctbc predecessors of the Conservatives) and they 
had fought political battles in the XVII century to maintain 
its position high in the state. 

In social questions, the Conservatives have always fav.- 
oured the e xistence of a gover ning class; for ‘they believe 

Conservatives there are people who have the skill and 

and society, right to govern independently of the 

popular will.’ And for this reason, they__haye consistently, 
op posed ex^tension, ,of_ franchise,, and. the grant of larger 
pjowers.tp the House of Commons where the masses, through 
their representatives, rule at the cost of the classes. The 
Conservatives have always been predominant in the House 
of Lords, as they hold thelarger part of the lands and riches 
of England, Hence, they oppose state interference with 
private property. It is this possession of large property that 
has enabled the Conservatives to influence the policy of 
state by being closely associated to the royal family. 

The Conservatives, through the capitalists and industri- 
alists, control the press in England. AUimportantpapersare 
run by them, and thus they largely influence public opinion, 
particularly on all questions of foreign policy and imperial 
relationships. 

•V... . 

The Liberals form the other party and, though not now 
the second to the Conservatives in strength and following. 

The Liberals as latter. The essence 

a party. of Liberalism is'o penne ss to ne w experience 

and .the_vindication of free grov^.’ Liberalism in England 
W’asa productj of th e^Reformation ^oyementwhen the right 
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to -free -individual opinion was particularly advanced. Hence 
it attacked the estahlishtnent of a state church and despotic 
tjUle. , And-that is way the Whigs (the old name of the 
Liberals) rose into open conflict with the Stuart despots and 
brought about the glorious revolution, curbed the authority 
of .the king and increased that of Parliament. The cons- 
titutional reforms of the XIX century were all introduced 
by Liberal government in England, for the Liberals have as 
a party taken a deep interest in the machinery of govern- 
ment, thinking that therein are the potentialities of freedom 
as well as despotism. To the Liberal mind “The individual 
is prior in importance to the state. Only in the individual 
appear the principles of growth, of initiative, of creation, 
and the possibility of really assenting to its validity in' 
other people. The ultimate goal of existence is to produce 
the greatest number of perfect individuals. The pattern is 
not to be dictated by those with coercive power, but freely 
accepted by discussion, reasoning and judgment, for, no 
one can say for certain whose truth is more valid, more 
beautiful, more vitalizing, and the only hope, therefore, of 
discovery, lies in an equal opportunity for all to utter and 
evolve with organized restriction, which prevents the des- 
truction of this opportunity, reduced to a minimum”.* 
the Liberals, while admitting the claim of nationality and 
race, believe in granting self-government to the different 
communities within the Empire, though by slow stages. 
They have also carried out this generous policy in actual 
practice by granting self-government to Canada, the Com- 
monwealth of Austarha and the Union of South Africa. 
In domestic matters, they stand for greater opportunities to 
the massesby encouraging industry and commerce, widening 
the powers of municipal ities, and fighting out unemployment 


*lbia, p. 523. 
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The Liberals are marked by their sympathy for the 
middle and working classes. They form the intellectual 
class in England just as the Conservatives form the proper- 
tied class, and are mostly drawn from the middle classes. 
In the Lords their number is appreciable, but in the Com- 
mons their strength is progressively dwindling on account 
of the growing influence of the Labour Party. Liberalism . 
is a middle way between Conservatism and Socialism. 

The third political party' which has, during the post-war 
period, become the most serious rival to the Conservatives, 

i 

The Labour Liberals, is the Labouc 

Party in Party, In general, however,iit is a challenge 

Englund. . _ . , , 

to the 'two old parties. It is based upon 
the principlesjof .socialism and is, thus, a reaction to the 
privileged position of property and capitalism in politics. 
It is, therefore, drawn almost entirely from the poorer and 
working jclasseA No doubt, there had been in existence in 
England, at different periods of history, somt movement for 
the amelioration of the poverty-striken majority, particu- 
larly from the beginning of the nineteenth century when 
the Chartist Movement was started. But it has received 
great impetus during the post-war period. The Labour 
Party stands for slate control of major economic projects, 
raising the standard of living of the workers, higher taxing 
of the rich, international peace and grant of full self- 
government to the various dependencies of the Empire. 
Thus, both in domestic and foreign policy the Labourites 
arc an antethesis of the Conservatives. Their number in 
the Lords.'.is _negligible, but in the Commons they arc a 
growing party. At least on t hree o cc asion s they have been 
able to form the government during the last two decades, 
and won the tacit support of the Liberals. 

The party system in England is, undoubtedly, the 
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back-bone of representative government. Each party tries 

to get its own leaders into office and for 
Place of polic- ", 111 . 

tical parties in that purpose It educates the public. 

Engliind. . • t ' . -r 

It gives parties, dances, receptions. It 
holds meetings ond organizes educational classes. It employs 
agents, speakers, convassers. It raises funds for its activities. 
It seeks to permeate the local and the national press with 
its Propaganda”.^ It has a national organization which 
works all round the year with control over the local 
branches. The party system, in this way, largely controls 
the administrative system and, therefore, has become an 
essential feature of the constitution, 

Another veryimportantfeature of the English constitu- 
tion is the Rule of Law. It is based upon the common law 

„ , , and is the product of centuries of struggle 

Rule of Law a : , . , 

feature of the for the recognition of the rights of the sub- 
oonslituiion. , , -r ^ , 

jects vis-a-vis the monareny. In England, 
the rights of citizens are not included in any single written 
enactment or statute, and some of these rights do not find 
mention in any Act at all, yet all the citizens enjoy the same 
liberty in all personal, religious and other matters as is gene- 
rally enjoyed by the Americans and the French in their own 
countries. And the most important guarantee of civil 
liberty is this R^/le of Law which is peculiarly of British origin 
and distinguishes the British from the continental system. 

Broadly stated, Ruh of Law. as Dicey puts it, consti- 
tutes the following three fundamental principles : 

Firstly, “that no man is puni^able or can be lawfully 
made to suffer in body or in goods except for a distinct 
breach of law established in the ordinary legal manner 
before the ordinary courts of the land".t 

• Laski. Parliamentary Governraont in England, p. 7J. 
t La\y of the Constitution, pp. 183-84, 
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This means that the “rule of law” ensures that the 
government is free from arbitrariness of the persons in 
authority .-who cannot trample upon the liberty of the 
subject in any manner. 

Secondly, it ensures that no man, whatever his rank 
or authority, is above the law, bat every citizen “is s abject 
to the ordinary law of the realm and amenable to the juris- 
diction of the ordinary tribunals”.* 

This is a very peculiar feature of the British adminis- 
trative- system, and is in strange contrast to the continental 
system according to which officials are tried by administra- 
tive courts (special tribunals set up for the purpose) under 
the Administrative Law- Dicey thus speaks of the supremacy 
of the Rule of Law: ‘ “With us every official, from the 
Prime Minister down to a constable or a collector of taxes, 
is under the same responsibility for every act done without 
legal justification as any other citizen”. t 

This equality of all before the law is so complete that 
only the king is considered’to' “db^no. wrong." and even in 
this case there is this guarantee that any action of the 
king, to be binding on the subjects, must bear the' signature 
of one' of his ministers, thus throwing all responsibihty on 
the la-tter who is amenable to the ordinarylaw of the land. In 
fact, there are several cases contained in the Law Reports 
showing how officials have been punished in the ordinary 
way “for acts done in their official capacity.” Hence the 
exception is more theoretical than real. 

Thirdly, the Rule of Law indicates that with the English- 
men. “The general principles of the Constitution are . . L 
the result of judicial decisions determining the rights of 


* Ibid. p. 189, 
t Ibid, 
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private- persons in particular cases brought before thd 
Courts”. 

We thus see that in England, the Rule of Law denies 
a privileged position to any person, official or unofficial, 
"The persons who compose the government of the day cajxnot do 
just as they please, but must exercise their powers strictly in 
accordanenvith the rules which Parliament has laid doivn’'f If 
any officer exceeds the bounds of his authority, he can be 
brought to trial before the ordinary courts, tried under the 
ordinary law and punished, if found guilty, in the same 
manner as any other private citizen. This is in contrast to 
the system in the Continental countries where according to 
Administrative Law, officials’guilty of crimes committed in j 
theirofficial capacity, are tried by Administrative Tribunals. | 

In England, therefore, executive authority is un- 
doubtedly limited by the Rule of Law, Recently, however, 
there has been noted a definite ‘decline in reverence for 
rule of law,’ and as Dicey himself admits, there is, at pre- 
sent, a marked tendency towards the use of lawless 
methods for the attainment of social or political 'ends”. + 
We may, at first, note that even when an official is tried 
and punished by the ordinary law courts, he himself does 
not pay damages, if any have to be paid to the private 
citizen harmed, but it is the State that pays, the State of 
whom the official was only an agent. This lessens, to a 
great extent, the chances of an official keeping himself 
strictly bound by ordinary laws. Secondly, Parliament has 
recently been conferring very wide judicial powers upon 
the officials, e. g. the Education Act of 1902 confers such 

* '’“tun.""" 

t Hoaaa and Powel. Government of Great Bihuin: p 9 
t Dicey. Law of the Constitution. Introduction, XXXVHl 
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powers upon the Educational Commissioners; the Finance 
Act (1910) and The National Insurance Acts (1911 and 
1912) on several other officials. The Parliament Act of 
1911 widens the powers of the Speaker whose “certificate” 
under the Act becomes conclusive for all purposes and 
cannot, therefore, be questioned -before a court of law. 
And when it is remembered that a judge, while administer- 
ing justice, would rather let off ten criminals than punish 
one innoccent person, the conferment of_wide discretionary 
powers on government officials, as illustrated above, very 
rnuch limits the powers of the judge and, in this way, 
minimises the significance of the Rule of Law. The officials 
are acquiring further powers, in the form of rules and 
orders, commonly called subordinate, delegated, depart- 
mental legislation, “Thus England suffers, from a system 
which at any moment may result in serious injustice to the 
individual, the public, the official. There is no uniformity 
of principles, for the Rule of Law has been superseded by 
a number of sporadic and unregulated growths" .<» 

These are the salient features’ of the English constitu- 
tion which is ever growing in the light of changes that 
occur from day to day, both in national life and interna- 
tional relations. And a student of this constitution has to 
sift a vast volume of literature before correctly grasping its 
niceties. 


Finer. Thaory and Practice of Modern Gove^nmeat, p. 1447. 
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PARLIAMENT AND LEGISLATION 

In Englnnrl, the Parliamenk hiB an acknowledge tight to modify. 
the con'etitution ; ns therefore, the contitution may undergo per-' 
petuiil changos. it does not in reality exist, the Parliament is at onne‘ 
a legislative and a constituent assembly, (de Tocgueville.) 

It (Parliament) hath sovereign and uncontrollable authority in 
the making, confirming, enlarging, restraining, abrogating, repeal-! 
ing, reviving, and exponnding of laws, concerning matters of -a!l- 
possible denominations, ecclesiastical or temporal, civil, military," 
maritime, or criminals; this being the place where that absolute des- 
potic power, which must in alt governments reside somewhere, is 
entrusted by the constitution of these Kingdoms. Black itohe'e Com- 
mentarie^) 

Parliament is the legislative body in England. It eiter- 
cises sovereign legislative power for the whole of the British 
Empire, in theory even for the self-governing' dominions. 
Really the t^m Parliament includes the King, the House of 
Commons and the House of Lords, as is clear from the 
words that occur in a parliamentary statute, indicating tke 

authority that makes the law. These ■v^^ords 
What the term ..t-, . , r -i i 

Parliament are : Be tt therefore enacted by the 

co°°otef. King’s most Excellent Majesty, by and 

with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same as follows: , . ." 

While the position and the theoretical powers of the 
King in legislation remain intact, the real legislative power 
as exercised by the House of Commons and the^ House of 
Lords, even though the Lords have lost much of their 
influence in lawmaking since the Parliament Act, 1911. 
In this chapter," we propose to discuss th- composition 
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and powers of the two Houses; their relations to each other, . 
and the procedure of legislation. 

HOUSE OF COMMONS 

The British House of Commons is the first or the 
lower chamber, although it was the second in point of 
formation, having been established much later than the 
House of Lords. A brief history of the Commons has already 
been given in Chapter IV. Even since the representation of 
the boroughs and shires in the Model Parliament' of 1295 
was introduced the composition of the legislature has varied 
from time to time. During the reign of Edward I, 
parliament generally contained 74 Knights (2 from each of 
Strength ol the the 37 shires) and nearly 200 citizens and 
brugesses. Later, the numbers fluctuated. 
About 1378, the House of Commons sat as a separate body. 
When Scotland was united with England, the strength 
of the Commons (then ,513) was increased by the addition 
of ^5 Scottish representatives. In 1800, the union with 
Ireland took place, and 100 new members were added, 
Upto 1928, the membership of the commons wasj570, but 
by the Representation of the People Act of that year it 
was fixed at 615 which is the present strength. 

It has already been remarked^ that, before 1832, the 
House of Commons was not a true representative of the 
niasses; it was a body packed with aristocrats and their 
nominees. The three reform Acts of 1832, 1867 and 
i884 widened the franchise; and the Act of 1918 practically 
introduced manhood suffrage, (i. e. all males who had put in 
at least 6 months residence, or occupied business premises, 
pr held a university degree were given the right to vote), 
granted franchise to women of the age of 30 years and 
over, and introduced a uniform franchise for county and 


"P See Chapter IV, 
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■Representation borough' constituencies. This ' Act made 
in the Commons, other provisions of considerable importance, 

such as for instance a candidate failing to obtain at least 
one-eighth of the total votes polled was to forfeit his security 
:of £150; one _ member, was to be elected for every 70,000 
of the person in Great Britain, and one for every 43,000 
in Ir eland. Ten years later, the Representation of the 
People (Equal Franchise) Act of 1928 was passed. Accord- 
ing to this Act, universal adult suffrage has been introduced 
and property qualification abolished. The franchise is now 
enjoyed by all persons of the age of^21 years or over, male 
or female, who have been living in the constituency on 
Juriri, and have resided there for at least thirty days at 
the time of registration, and put in three months residence 
either in the constituency itself or in the same parliamentary 
county or borough. In the case of occupiers of business 
premises, annual rental value must be at least £10, AU 
university^graduates ^'oy the right of Voting in university 
constituencies. A person may not vote at a general election 
in more than two constituencies, i. e in one constituency 
•he may vote for residence . qualification and in another by 
reason of his business or university qualification. 

,The _615,^members of the Commons are distributed 
■“ thus: England 492, Wales 36, Scotland 74, and Northern 
1 Ireland 13. There are 595 constituencies in all, of which 
nCb'nstituenciee ^76 are single-member, 18 send two repre- 
and Electorat#. sentatives each, and one ' (the Scottish 

Universities) sends three representatives. The general 
constituencies are so arranged as to be almost equal in 
population; there are .nearly 50,000 voters in each. The 
total electorate in Great Britain was distributed thus in 
1935: England and Wales 27,394, 920 (of whom 14,482,581 
were females), Scotland, 3,163,858 (of whom 1,666,242 
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were females). Thus the females far out-number the males. 
This factor has considerably affected the results of election 
since 1928 as women are more inclined to exercise sobering 
influence upon politics than men. 

Before the Glorious Revolution of 1688, there was 
hardly any obligation on the king for consulting parliaments 
regularly. The Bill of Rights (1689) definitely laid down 
annual convening of parliament. The Stuarts had been 
extremely irregular in calling parliaments; sometimes they 
ruled without any parliament at all. The Triennial Act of 
1694 fixed the normal term of each parliament at three 
Duration of 5 ’ears. But, in 1715, the Whig ministry of 
Pariiamont. George I, apprehensive of the machinations 

of the Jacobites, and fearful lest a general election should 
endanger the stability of the new dynasty’(the Hanoverian), 
introduced in the House of Lords a bill which when passed 
by the two Houses became the Septennial Act of 1716^ It ' 
extended the duration of parliament to seven years. This 
increase in the duration was also considered necessary 
because, as Sir Richard Steele while supporting the septen- 
nial measure in the Commons spoke: ‘'Ever since the 
Triennial Bill has been enacted the nation has been in a 
series of contentions; the first 3 'ear of a triennial parliament 
has been spent in vindictive decisions and animosities about 
the late elections; the second session has entered into 
business, . . . the third session has languished in the pursuit 
of what little was intended to be done in the second; and 
the approach of an ensuing election has terrified the mem- 
bers into a servile management, according as their respective 
principles were disposed towards the question before them 
in the House.” Later, attempts were made to revert back 
to triennial elections. The Parliament Act of 1911 reduced ' 
the duration of the Commons from seven years to five 



parliament and LEGiSLiTioli isS 

years, although the same Parliament which was responsible 
for this Act, later passed a resolution in 1916 increasing its 
own life beyond five years on account of the exigencies of 
the great war which needed concentration of the country’s 
attention on its successful prosecution without creating 
the disturbance of a general election. Thus, at present, 
the norinal life of each Parliament (i e House of Commons) 
is five years. But earlier dissolutions sometimes take place 
when the King permits a Prime Minister to make an appeal 
to the electorate. The following table indicates how the 
life of successive parliaments has been much smaller than 
the statutory duration : 


Date of 1st meetirg 

Dsite of dissolution 

Duration in 
years, month 
& days. 

9 

Febraary l3, 1906 

January 10, I9l0 

Yrs. Months. D. 

3 11 27 

PebtDBiy 15, 19 lO 

November 28, 19l0 

0 

9 

13 

January 31, 1911 

1 November 25, 1918 

7 

9 

36 

February 4, 1919 

October 26, 1922 

3 

8 

22 

November 20, 1922 

November l6, 1923 

0 

11 

27 

January 8, 1924 

October 9, 1924 

0 

9 

1 

December 26, 1924 

May 10, 1929 

4 

6 

7 

June 26, 1926 

August 24, 1931 I 

2 

1 

39 

November 3. 1931 

October 25, 1936 

3 

11 

22 


This gives a total duration of 28 years 7 months and 
20 days for nine parliaments, i- e.^an average of 3 years 2 
months and 3 days for each. During the post-war period 
the average has been less than three years.- The criticism of 
triennial elections, as made by Sir Richard in 1694, is, how- 
ever, not applicable to the conditions of the present century 
becau&i^no'w^-dayS) unlike the seventeenth and eigliteenth 
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centurieSi the elections are held so definitely on party lines 
that there is no need for the majority in a parliament to 
start its activities anew. The programmes of the parties 
arc always known to the members as well as to the electo- 
rate; moreover, the cabinet hold on parliament is now so 
complete that the latter merely registers the views of the 
former. Legislation, therefore, follows the general policy 
of the party in office, 

The present system of election to the House of Com- 
mons may be considered under three heads, viz nomination 
of candidates, general electioneering campaign, and actual 
voting and declaration of results. As soon as Parliament is 
dissolved, whether on the expiry of its normal term or on 
the grant of the King’s permission to the Prime Minister to 
make an appeal to the electorate, each party, prepares itself 
for contesting the elections. It may be 

Election to ths . , 

House ol ('om- mentioned here that each political party 
has a national organisation and local bran- 
ches all over the country, i e. in all constituencies. The 
national organisation of each party decides the general policy 
and programme of the party and communicates the same to 
the local branches. The nomination of candidates is then 
Ihe most important work for each party. The local organi- 
sation of a party in a constituency recommends the name of 
that person who is most likely to win the election in the 
constituency. The popularity of a member, his capacity to 
bear the expenses of election, his services to the party, and 
his ability as a legislator are the primary considerations 
which weigh with the local organisation in making the 
Nomination of choice of a candidate. The recommenda* 
candidates. various local organisations are 

then formally approved by the national organisation of the 
party. It is not necessary that the candidate recommended 
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for a constituency should be resident therein. The only 
legal requirement is that he must be a registered voter in a 
constituency. Ten registered voters belonging to the 
constituency must sign a nomination form supplied by the 
returning officer, nominating the candidate for election. 
Any number of candidates may seek election to a seat fro.!! 
the same constituency. E ach c andidate i^e_guiredj:p deposit 
a security pf £ 150 which is forfeited in case he fails to obtain 
at least one-eighth of the total votes polled in the constitu- 
ency. The important leaders of^ the party, whose presence 
in Parliament is considered necessary, are set up from the 
constituencies where the party has the strongest support of 
the electorate, so that there may be the least chance of the 
party leaders suffering defeat in elections. These constitu- 
encies are called “safe seats" of the party. In most consti- 
tuencies, there are at least three candidates put up respec- 
tively by the three major parties. Besides, the smaller 
parties may set up their candidates in some of the constitu- 
encies. Independent candidates owing allegiance to no 
particular political party also seek election in some constitu- 
encies where they hope to win the support of the electorate 
because of their personal influence or old services to the 
constituents. 

When the nominations, have been finally made and 
scrutinised, the political parties, already busy in carrying on 
hlectionee ing electioneering propaganda, revitalise their 
campaign. efforts to a^^ljto_j:he„country through 

various _ devices like holding of meetings, pamphleteering, 
news-papers, radio, and some times theatri^ and cinemas. 
Each party explains the merits of its own programme and 
policy jind tries to Jind faults with those of the other parties. 
The whole country is thus thrown into a whirlpool-of elec- 
tion campaign for this is the time when 'the p'olicy 'oi the 
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future administration of the country is to be actually decid- 
ed by the people. On the day fixed for election (in all the 
constituencies), there is witnessed considerable excitement. 
The voters go to the polling stations and vote by secret 
ballot. 

, . After the voting is finished, the final stage, viz - count- 
ing of votes and declaration of results begins. Then is the 

Declartttion of time of the importance of the returning 
election reeults. officer. The votcs are counted and the 

candidate obtaining the largest number of votes is declared 
elected; it does not matter what percentage of total votes 
Cast he secures in his favour. 

' This system of election is known as the relative majori- 
ty system, as it merely requires that whichever candidate 


Defects of the 
■system of elec- 
.tion to Com- 
mons. 


obtains the highest votes will be elected. 
It is, therefore, defective in as much as it 
fails in making the legislature a true mirror • 
of public opinion, for in a constituency 


where more than two candidates contest for the same seat 


•it is just possible that the successful candidate may not ob- 
tain a majority of the votes and yet be elected to represent 
•his constituency. Thus, if we suppose that there are four 


AnM.P.may candidates to contest a seat, A getting 
‘not be a true 15,000 votes, B getting 14,900, C 14,500. 

representative. i r- ^ a , i , ■, 

and D 5,100, A would be declared elected 
by a relative majority of 100, and would be assumed to re- 
.present the opinion of all the votes, including the 34,500 
Fho voted against him. 


/r '"'In' the majority of constituencies there are two or three 
candidates. When there are three, the elector will have a 
real freedom of choice, but even so, the candidate whose 
views most nearly correspond with the elector’s may not, in 
his judgment, be a desirable person to be sent to parliamentj 
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or may hold some opinion from which he strongly dissents. 
Where there are only two candidates, there will always be 
a large number of electors who do not agree with either ; 
one'- of them,- for example, maybe a fervid Protectionist, the 
other an ardent Socialist, and a particular elector may be- 
lieve strongly that both protection and socialism would be"' 
ruinous to the country. Yet, for whomsoever he votes, his- 
opinion will be misrepresented, and his snpport will be cre- 
dited to a cause of which he strongly disapproves. What is 
he to do ? He must either disfranchise himself, or vote 
merely for the candidate who seems to him less objection- 
able. Most often he takes the latter course; but the result'- 
is that it is never possible to tell, in any particular case,- 
whether - the majority which a candidate obtains is a -real" 
majority or not, and this is true of the voting throughout 
the country as a whole. The following figures from the 
general elections of November 1922, for four of the cohsti* 
tuencies, illustrate this point: ... ' 

Uewsbnry. 

Candidate’s name Party Votes 

Riley, B. .... Labour .... 8,821 Elected 

' Harvey, T. E. .... Liberal .... 8,065 

Peake, O. .... Unionist .... 6,744 

Huddersfield. 

Marshall, Sir A. H. .... Liberal .... 15,879 Elected 

' Hudson, J. H. ....'Labour .... 15,673 
Sykes. Sir C. ....National Liberal 15,212 

Kent, Maidstone 

Bellairs; Cdr. C,'W,,... Unionist ‘ 8,928 Elected ' 

"Black, G. Foster .... Liberal 8,895 

Dalton. H. ....Labour 8,004 ■ • 

■ Portsmouth, Central. 

Privett, F.-J,- ' Unionist 7,666 Elected 
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. Fisher, Sir T. .... National Liberal 7,659 

Bramsdon, Sir T Liberal .... 7,129 ^ 

; Gourd, A. C. ....Labour .... 61,26 

In each of the above examples, the successful candi* 
date obtained only a small minority of votes actually cast, 
and yet was presumed to be the representative of the 
majority. 

Finally, under the English system of election, the 
result^ of the general election arc amazing distortions of the 
popular will. When three -parties are in the field, it is 
mathematically possible that one party might obtain the 
largest aggregate of votes and yet not win a single seat in the 
House of Commons; this would happen if the candidates of 
the piirty ran second in most of its constituencies, while 
the candidates of its rival sometimes won by small majorities 
and sometimes lost by big majorities. It can very easily 
happen that a party which is in a minority in the 

Distortion of Country may obtain a large majority in 
popular will. House of Commons; it has happened 

twice since the war. Hence every election becomes a 
gamble ; and this gambling element brings an extremely 

f ^ • I 9 I 

unhealthy, influence into the policy of Governments and 
the political life of the nation. 

Take for example the election of 1918, the coalition 
which had just carried the country through the war appealed 
for support. It obtained what was universally regarded as a 

t • » 

smashing victory, winning 472 seats in the House of Com- 
mons, against 130 won by the anti-coalition party — z majority 
of nearly 4 to 1. Yet the coalition parties had only obtained 
52 per cent, of the votes cast, against 48 per cent, given to 
their opponents;and if the number of seats had been strictly 
in proportion to the number of votes cast, the Government 
would have had a majority, not of 342 but of only 30. 
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Three elections, at very short intervals, followed the 
collapse of the coalition in 1922. t. e. those of 1922, 1923 
and 1924. In the election of 1922 the Conservatives 
obtained 347 seats in parliament, a clear majority of 79 
over all others. Yet they polled only 38 per cent, of the 
votes cast, while the Liberals polled 28‘5 per cent, and the 
Labourites 29”5 per cent. The Conservatives, although the 
largest party, ought not to have gained a clear majority. 

{Contested Seats except Universities) 


Party. 

Votes. 

Contested 

- seats 

Scats in 
proportion 

Votes 
per seat. 

Conservative 

.... 5,381,433 

won. 

296 

to votes. 

208 

18,180 

Labour & Co- 
operative .... 4,237,490 

138 

164 

30,706 

Liberal 

•.... 2,621,168 

54 

101 

48,540 

National Liberal 1,585,337 

51 

61 

31,085 

Independents 
& Others .... 337,443 

8 

13 . 

42.180 

Total 

14,172,871 

547 

547 

*•»« 


It is clear from the above that the Liberals suffered the 
most, followed by Independents and Labourites; the Conser- 
vatives gaining at the cost of others. The House thus 
elected did not truly reflect the confidence enjoyed, by the 
different political parties. 

The election of 1923 was fought on the issue of protec- 
tion, but the other two parties alike opposed the govern- 
ment. The Conservatives obtained almost 

Disproportion- 
ate Ktrength of exactly the same percentage of votes, 

parties, namely 38 per' cent, as in the previous 

election, but thanks to the vagaries of the electoral system, 

they lost 90. seats and were placed in a minority , of 
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nearly 100. Even so they obtained 24 seats more than 
their _true quota and the Liberals 24 less than theirs/^ 
In view of the issue on which the election was fought, ^ 
the Conservatives could not but be turned- out of office'} and ; 
the Labour party was called upon to form its first govern^ 
meht. This was the first “minority government" in. modern 
parliamentary history. 

■ In the election of 1924 the chief feature was the 
debacle of the Liberals, who obtained only 42 seats as 
against 108 seats which they should have had according to 
the proportion of the votes (17 per cent.) cast for them. 
The Conservatives, on the other hand, with only 47 per 
cent, of the total votes cast obtained 415 seats against. 
200 for all others, though their true number in proportion 
to votes should have been 289. Even in by-elections the 
Conservatives managed to win a seat on minority votes 
because of three cornered contests. The election of 1929 
gave the Labour party 288 seats as against 224 which they, 
were entitled to for 36 per cent, of the-votes. cast for them. 

' Tbe actual result of voting in these two elections was 
this 

Elections of 1924, 


Parties 

Votes polled 

Seats won 

Conservative 

.... 7,451,132 

412 

Liberal 

.... 3.008,474 

46 

Labour 

.... 5,484,760 

151 


1929. 

- . 

Conservative 

.... 8,659,639 ' • ' 

' 256 - 

Liberal 

.... 5,309,426' 

59 , 

Labour 

• .... 8,385,301 

• '288' 


The House of Commonsdected'on November 15, 1935, 
-.^be same vagaries of the election system as ithe 
following figures indicate ; ' ' ' ■ ' 
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: -Pflrties _ Votes polled Seats won 

Conservative .... 10,496,000 .375 

. National Liberal .... 866,000 33 

. National Labour .... 340,000 7 • 

National (Govt.) .... 97,000 . . 5 

Labour .... • 8,465,000 168 

Liberal . .... - 1,433,000 19 

■ Others - .... 302,000 ’ ' 8 


Although the Government formed in 1935 called itself 
national coalition, the preponderating majority of the 
Conservatives reduced it practically to a Conservative 
government. It • will thus be seen that with the rise of 
the multiparty system after the decline of the old 
traditional .two party system, the “single-member consti- 
tuencies" and the “relative majority” election system has 
deprived the House of Commons of its truly representative 
character. 


This analysis, of the post-war _ elections, may seem 
tedious. But it is highly instructive in that it shows that 
the British system of election actually disfranchises a large 
majority of the.ejectors^ If we could estimate the total o£ 
those who, are deprived of their .votes by_unopposed returns;, 
of those whose votes are of no avail because they have 
voted for unsuccessful candidates; of those who have 
refused to use their votes because there was no candidate 

with ■ whose policy they agreed; and of 
Lisfranchise- . - 

-ment of a mi. jo- those who have voted reluctantly fpr some- 

. my of Voter*. j^gdy who did not represent their .views 

merely because h.e was less objectionable than the -available 

alternatives, we should probably find that something- like- 

70 per cent, of the total electorate had either been unable 

to exercise any influence upon the course of events by the 

use ..of their .votes,. or. had been compelled to give their 
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support to some doctrine or policy with ■ which they 
disagreed. 

These absurdities and injustices of the electoral system 
have long been apparent, and various methods of reform 
have been advocated for England,’ and put into practice in 
other countries. But the question of reform of the system 
has not yet been taken seriously by the two largest parties 
(Conservative and Labour) who are- inclined to think that it 
may be to their advantage to leave things as they arc. Both 
assume that the Liberal Party will soon disappear and each 
thinks that it will be its heir. 


Rsmediea to 
remove the 
defects of elec- 
toral Bv s em. 


These defects may be largely removed by the applica- 
tion of such remedies as a “second ballot” or some kind of 
proportional representation, According to 
the "second ballot” .syctem, if in a con- 
stituency no candidate gets a clear major- 
ity over his rivals put together, a second 
ballot be taken when only the two top most candidates o; 
the first ballot shb'uld be allowed to contest the seat, and 
whichever of them gets the majority should be declared 
elected. As regards the system of proportional representa- 
tion, different devices have been tried with varying degrees 
of success, in Republican Germany, Belgium, Holland, 
Denmark, Sweden, Norway, Switzerland and the Irish Free 
State. It has not so far been tried in the parliamentary 
elections’ in England because the English people have a 
distrust of logic in human affairs although they do admit 
the soundness of arguments in favour of proportional 
representation. They do not, however, hold that its success 
in other countries is, in any way, a reliable guide in 
England. 


The members of the Proportional Representation Society 
in England today advocafe the syste'm of sictgle transferable 
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Bicgle transfer. ^ solution of the problem. This 

able vote sys- is one of the different methods of propor- 
tem. . , • - _ ^ 

tional representation. By this system the 

existing single member constituencies in England would be 
grouped together into large constituencies, with a minimum 
of three members, and a maximum of sev:.n. Whatever 
the number of members in the constituencies be, each 
elector would have one vote only; but he would be entitled 
to indicate on the ballot paper the order of his preference 
among the candidates by numbering them 1, 2, 3, 4, etc. 
If the candidate of his first preference did not require his 
vote, or was hopelessly out of the running, the vote would 
be transferred to his second preference, and if need be to 
his third, and so on. In no case would his vote be wasted; 
it would always help to return somebody. This is the 
essence of the whole system, the means by which it is 
ensured that every vote counts. It is only with the count- 
ing of the votes that any complexity may arise; and this 
does not affect the elector. First, the quota of votes re- 
quired to elect a candidate must be fixed. Given the num- 
bers 'of seats and the number of voters, that is easily 
decided. This system gives a more accurate reflection of 
the mind of the country than the present system can ever 
do. It would give to every elector a real liberty of choice 
among a number of candidates. 

Other forms of the system of proportional representa- 
tion that may be tried are the restrictive vote and the 

cumulative vote. In each of these there 
Restrictive Vote >- , . • • il 

and Cumulative are multi-member constituencies, but 

according to the former an elector has 

less votes than the number of members to be elected, while 

in. the latter, he has as many votes as the candidates to 

be elected but he is at liberty to cast all his votes for 
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one candidate or to distribute them among different 
candidates. 

It must be admitted, however, that the result of the 
;^roportional representation may be a multiplication of 
parties and the abolition of the two party system of 
government. But it is not at all sure whether the two party 
system' is indispensable for the successful working of a 
parliamentary government. Even under the present 
system, there are three parties. All that proportional 
representation may do is to stabilize the balance of parties 
in the house. There might be three parties or more; but 
all the parties would present a considerable range of 
Opinion. Tt is only on the basis of the security and stability 
which proportional representation alone can afford, 
that free and responsible criticism can be carried on. 

A representative popular legislature is expected, by 
the very theory of representation, to mirror the will of the 

Doee the House ^^^^ses without undue preponderance of 

•of Commons one particular class at the cost of another, 
trulr represent ^ , . , . . , , „ . . . 

all classes of Judging- the composition of the British 

people? House of Commons from this point of 

view, we may well inquire: Whom does the House of 
Commons actually represent? An analysis of the member- 
ship reveals certain interesting features. There is, at the 
present time, "a division of the House that roughly corres- 
■ponds with the class division outside. Members of the two 
chief parties no longer spring from the same stratum. They 
differ in birth, education, economic activity, wealth, and in 
the use to which they put their leisure. And if this is so, it 
is hardly surprising that they should disagree fundamentally 
in their political philosophy, aiming at quite opposite 
national and international ideals, . . , . In the 


Greaves. The British Constitution, p. 37, 
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House of 1931, 188 members held between them 691 direc- 
torships of companies of which 152 were chairmanships, and 
of these members 165 were Conservatives. Of the 52 
members of the Labour Party 32 were trade union officials. 
Most of the titled M. P's were Conservatives. The Con- 
servative Party represents, in general, “the man of society” 
while the Labour Party represents “the man in the street'.^’ 
It may be said that on the whole “The social or agricultural 
advantages no longer find their .counterpartin the industrial 
or commercial fortunes of the other, and the personal 
ambition to possess both has ceased to weave a net of 
common interest among the governing and the opposition 
parties.” 

After the general election is over, the new House of 
Commons meets to organize itself. The first task is the 
Organization of election of the Speaker. The foremost 
the House, qualities for the presiding officer of a 
legislature are decision and impartiality. He must be fully 
conversant with rules of procedure. If these conditions 
are absent the legislature is reduced to a crowdy gathering 
where there is w_aste of time; passing of ill-considered 
Qualifications laws, lack of confidence in the usefulness 
of the Speaker. legislature, etc. Fortunately the 

English Parliament has established its claim tojmpartiality 
of tEeTSpeaker. The Speaker is elected for the duration 
House, but if a person is once elected to this 
office, he is re-elected as often 'as he cares ^ stand. Party 
whips meet together and decide upon a candidate to ensure 
unanimous election. From the moment the Speaker is 
elected I m cea ses to be a party man. He gives up his party 
allegiance and remains perfectly neutral in the legislative 
combat that almost incessantly goes on between- the 
dilfeifent pa'rties in the. House: He maintains discipline a'nd 
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guides the deliberations. It is for this reason that the office 
ha? established its reputation for impartiality. Therefore, 
at each general election the Speaker’s constituency returns 
him unopposed. Only once the Labour Party chose to set 
up its own candidate in opposition to the Speaker, but 
without success. This further added to the dignity of 
Speakership. 

In England the office of Speakership is very old, conti- 
nuing without a break since the fourteenth century. The 
Duties Qi the main duties of the Speaker are, to preside 
Speaker. Over the meetings of the House; to regulate 

its procedure and to certify bills when they have been pass- 
ed by the House. The Speaker gets a handsome salary 
Dignity of the and on his retirement from the office, he 
Speaker. usually gets a pension and a peerage, the 

latter not as a matter of right but as a gift of the Crown. 
■In 1928 Speaker J, H, Whitley had declined the honour. 

Other officers of the House are the Clerk who is in 
charge of the whole record and is responsible for receiving 
Other Officers all notices of questions and bills, and for 
of thq House. preparation of agenda under the directions 
of the Speaker; the S erg eant-at- Arms who announces the 
entry of the Speaker into the House and carries out the 
orders of the Speaker for maintaining order. 

Every new House elects a number of Committees, each 
-of which is entrusted with some specific work. The most 


bmmitteos of important committees are the six Standing 
' Committees appointed at the opening of 

e^ch session and remaining unchanged till Parliament is 
prbrouged. Each of these receives the measures falling 
within its particular field, for examining them and suggest- 
,^ing such changes as might 'be found necessary. Besides 
these, ■ there are SelecLjCpjni^tteesap pointed to receive, 
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examine and report upon individual measures, particularly 
1 

those which involve new principles. There are six Sessional , 
Committees dealing -respectively with Public Accounts, 
Standing Orders, Selection Public Petitions, Local Legisla- 
tion and Privileges, And finall3% there is the Committee ol ^ 
the Whole House. This is nothing but the whole House^ 
resolving itself into a committee when the Speaker leaves 
the chair, the mace is placed under the table to signify that 
the House has adjourned, and the chair is occupied by a 
chairman appointed in each Parliament. This chairman, 
unlike the Speaker, is a staunch party man. When the 
House sits as a Committee of the Whole the rules of proce- 
dure are relaxed; a member may speak as manytimes as he 
likes on the same question ; motions do not require to be 
seconded; any matter already voted upon may be reopened 

• for reconsideration. After the Committee of the Whole 
has finished consideration of a measure, it rises to report 
when the Speaker resumes the chair, the mace is replaced 
on the table and the House restarts its regular sitting. 

The appointment of the various committees of the 
House, though theoretically the work of election by the 

, House, is really left to be done by a Com- 

How the Com- . , i • 7 . , ' , ' 

mittees are mittee of Selection consisting of eleven 

appointed. members named by each House at the be- 

ginning of each session. In fact the Prime Minister and the 
- Leader of the Opposition agree upon these eleven names 
which are accepted Hy'thc House. The Committee of Se- 
, lection then selects members for each Standing or Select 
Committee and in doing so is not strictly led by party con- 
^derations; but in each committee so appointed the various 
parties are usually represented in the proportion of their 

• strength in the House. 

The quorum of the House is forty. When no quorum 
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is present a warning bell is rung and if within two minutes 
members do not come in to complete the quorum, the 
Speaker adjourns the House. 

The House makes it own rules of procedure, which are 
adhered to during the course of its sittings. Some of these 
are, in the debates no reference is to be made to debates in 
the other House, or to any matter which is sub-jtidice ; 
„ , , name of the King must not be mentioned 

^ure in the disrespectfully or to influence the House; 

treasonable or seditious words should not 
be spoken, nor should obstructionist tactics resorted to; a 
member may refer to notes but not read out his speech; no 
reference to another member by name is permitted; the 
Speakers rulings must be obeyed. The House has adopted 

Devices for cur- devices for curtailing discussion to 

tailing dis. expedite business. The Speaker or chair- 
cusBion. ■ ■ 

man may name a person who is guilty of 

obstruction or misbehaviour, when the question of suspen- 
sion is put, and if carried, the member can be expelled for 
such time as necessary but not longer than the rest of the 
session. The device of closure is resorted to in order to stop 
a debate or speech. A member moves that "the question 
be now put” and if the Speaker or chairman accepts it, he 
stops further debate if 100 members rise in support of the 
measure and it is carried. Guillotine is the device by which 
the time limit to speeches is fixed for stages of a bill. Dur- 
ing the Committee of the Whole House or at the report 
stage the chairman may choose amendments for discussion, 
thus discarding some amendments. This device is called 
Kangaroo. 

^ The members of the House have certain obligations 
and enjoy certain rights and privileges. Each member, after 
his election and before taking part in the proceedings as a 
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member of tbe House, has to subscribe to the ordinary 
Parliamentary oath, which runs : “I.. ..do swear that I will 

. . bear true allegiance to His Majesty King 

Obligiitions and 

privileges of George VI, his heirs and successors accord- 
members. God.” He has 

to observe the rules of procedure of the House and obey 
the rulings of the Speaker. Some of the rights of members 
are £ 600 annual salary; freedom of speech; freedom from 
arrest during the session of Parliament and forty days 

V. - ^ _ _ 

before and after the session ; moving bills and resolutions ; 
asking questions to be answered by the cabinet. 

The House as a body enjoys certain rights and privi- 
leges. It enjoys collectively through the medium of the 

3 Speaker right of access to the Crown. 
Bights and ^ 

privileges of the It has the right to have the most favour- 
Honseasabody. , . - 

able construction placed upon its proceed- 
ings. The Speaker, if he likes, may exclude strangers from 
the House; he may also prohibit publication of its debates 
by strangers or the public; the House: controls its due com- 
position; it can punish its own members or outsiders for 
contempt of the House. 

THE HOUSE OF LORDS 

“The House of Lords came into existence in the first 
blithe unconsciousness of political development. It was 
perfectly natural for conquer ors and the own ers of great 
es tates to g ive coun sel to the Crow n, natural, too, for the 
learned and propertied ecclesiastics to form part of the 
-empowered circle of the Great Council”.* The present' 
House of Lords is, thus, the historic representative of the 
Anglo-Saxon Witena gemot which was replaced, during the 
Norman times, by the magnum concilium. From very early 
.times till today' the Kingjias the prerogative to create, peers 

' Finer, Theory and Practice of Modern Governinent, p. 678, 
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who, in most cases, automatically acquire seats in , the House 
of Lords. 

Although the British House of Lords is the first legisla- 
tive chamber in England— nay, in the world — from the ' 

point of view of historicity, it is called the-Second Chamber 

*■ * -■ ~ . 

on account of the nature of its present powers and func- 
tions. Sometimes thcHouse is called the House of Peers, but 

Why tho n!imo it is not SO in reality, because neither all 
House of Lords? pg^j-g have seats in the House nor are all 

its members peers. Thus, peerage and the House of Lords 
do not connote the same thing.' All Scottish apd Irish peers 
arc not members of the House of Lords; on the other hand, 
Bishops and Lords of Appeal, who are members of the 
House, ace not peers. Peerage includes in it the hereditary 
right which some Lord of Parliament do not enjoy. 

As already said, it is the King’s exclusive prerogative 
tp creat peers, and he ean create as many peers as he 
pleases, subject, however, to some restric- 
rhoxfogto^^ tions; firstly, according to the Act of 
create peers. Union with Scotland, no new peer of Scot- 

land can be created; secondly. the^Act of Union with Ireland 
provides that the Crown may create one peer of Ireland 
for every three that become extinct after the date of • 
Union (1833) until the number falls to one hundred; 
thirdly, the King cannot grant afresh a peerage the hoi er , 
of which has gone through the form of surrender, and m 
fact, a peerage cannot be surrendered tor the House reselv- 
ed in 1664, that "no peer of the realm -n drown m 

extinguish the honour (for it descends to, h.s descendan ), 

Id*er by surrender, grant, line, not any other conveyance 

fo the King”- finally in the case of grants of teal estate 
to tae King , riperase with limitations which 

the King cannot create a. peerage wir 

are not. recognised by law. 
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Thfe House of Lords is composed of Ithree kinds of 
members; (a) Heredit^y Lords of JParliament vAio include. 

Who composes besides Princes of the Blood Royal, the five 
House of Lords? classes of English peers, viz. dukes, mar- 
quesses, earls, viscounts, and barons; these peerages descend 
to the eldest son: (b) Non Hereditary Lords of Parliament, 
who include' 16 peers of Scotland, elected from amongst 
themselves, for each Parliament (the remaining Socttish 
peers not so elected as Lords of Parliament continue enjoy- 
ing privileges of p^eerage but cannot seek election to the 
House, of Commons) and 28 Irish peers, , elected for life as 
Lords of Parliament by the Irish peers from amongst them- 
selves, (the other Irish peers, not elected to the House of 
Lords may seek election to the House of Commons): (c) 
Life Lords: these include the 26 LprcL . Spiritual, i e 2 Arch- 
bishops (of Canterbury and York) and 24 Bishops, and 6 
Lords of Appeal-in-Ordinary who must be barristers of at 
least fifteen years’ standing, or who must have held some 
high judicial office. The Lords of Appeal are appointed by 
the Crown (are removable by it on a joint address 
^ by both Houses of Parliament) and receive a salary of 
X £6,000 .per annum. All these Life Lords sit and vote in the 
House for life. Formerly peers could vote by proxy, but 
since 1868 no vote by proxy is allowed, and each peer must 
be present to record his vote in the House. 

The Lords of Parliament are under certain .obligations 
and enjoy some special privileges. Every peer, whether a 
, . , Lord of Parliament or not, has the right 

ObligfttiODS and 

privileges of of personal access to the King. • A Lord of 
- *■ Parliament who has not taken the oath 

prescribed by the Oaths Act, 1866, or who is not at least 
21 years of age, is not entitled to sit and vote an the House. 
If a Lord of Parliament has been convicted of treason or 
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felony, he is not entitled to sit and vote in the House until 
he has served out the sentence. No one who is not a British 
subject may receive a writ of summons to the House of 
Lords. Nor is a writ of summons issued to a bankrupt peer. 
Once an hereditary peer is summoned to the House of 
Lords, the right of sjimmons passes to his heir. When the 
first Lord Sinha of Raipur, who used to receive writ of sum- 
mons to the House of Lords died, his heir and successor, the 
present Lord Sinha, did not receive the summons to the 
House as he was required to prove that his father did not 
suffer from the disqualification of polygamy. The question 
was referred to the Committee of Privileges of the House 
of Lords, which reported in favour of Lord Sinha who now 
receives the writ of summons and attends the House. Every 
Lord of Parliament enjoys freedom arrest when Parliament 
is sitting or during forty days before and after a session. 
This privilege extends also to the Lord’s servants during 
session and twenty days before and after. He enjoys 
freedom of speech, and the right to record his dissent to a 
motion upon the journals of the House. He is exempt from 
serving as a juror. No peeress, however, can sit and vote 
in the House. 

The House of Lords as a body has certain privileges. It 
regulates and controls its own procedure. It can commit 

Privilege^ of the a person for contempt of the House, even 
House of Lords. indefinite period. It looks to its 

due composition, and in the exercise of this right it may 
examine and determine the validity of a newly created 
peerage, and prevent a disqualified person from participat- 
ing in its proceedings and declare the seat vacant. Till 
1936 the House of Lords enjoyed the right to try members 
of its order who were indicted for treason, felony or mispri- 
son, whenever any peer or peeress claimed the right to be 
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tried by the Lord. This privilege was abolished in 1937 
after the necessary legislation introduced by Lord Sankey, 
had been passed by Parliament and placed on the Statute 
Book. The abolition of the privilege took place as a resull 
of the case of Lord de Clifford who was charged with 
rnanslaughter in a motoring accident. He claimed trial by 
peers. The trial took place on December 12, 1935. At 
the end of the trial and on the question “whether the pri- 
soner is guility or not,” being put by viscount Hailsham, the 
Lord High Siseward, one by one the 84 peers present 
declared; “Not guilty, upon mine honour.” As a result it 
was widely felt that the privilege contravened the prin- 
ciple of “equality before the law,” and hence the motion 
of Lord Sankey. 

The House of Lords, as a second c hamber, is a very 
conservative body, being the stronghold of the propertied 
class. It does not, therefore, represent, in 
any way, the general opinion of the count- 
try. ■ The Lords represent themselves and, 
as such, have always opposed measures likely to encroach 
upon their rights, or the rights of the propertied class. A 
very large number of the Lords are rich people as is clear 
from the facts that “there were 246 landowners in the 
House in 1931 while directors of banks numbered 67, railways 
64, engineering works 49, and insurance companies 112, to 
name only a few. In 1927, 227 peers owned a known acre- 
age of 7,362,030, or an average of 32,400 acres each. There 
were 425 directorates held by 272 Lords representing 761 
companies".* It is not surprising then that the House 
of Lords has on many occasions resorted to “its full tech- 
nique of obstruction,” notably in 1832 and 1910, aftd that 
John Stuart Mill once described it as "a^yery irritating kind 


Whom do the 
Lords repre. 
sent? 


• Qreave. The British Constitution, p, 54. 
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of minor nuisance” But. on many occasions, the patty 
of progressive peers has triumphed in the end an 

obstruction has been given up. Of 
Lords of Parliament at the present time about 720.^re 
capable of sitting and voting in it, the rest being under 
disqualifications of sex or minority. Of the Lords of Parlia- 
ment. nearly seven eighths belong to the five categories of 
peerage having the hereditary title to the House. Thus in 
1942, for example, there were 29 dukes, 40 marquesses, 
169 earls, 67 viscounts, and 344 byrons. Most of the Lords 
do not care to attend the House, the average attendance 
being in the neighbourhood of 80. It has been ascertained 
that in 1932 and 1933, 287 peers never attended the House 
between 1919 and 1931, 111 peers never voted. No more 
than half of those attending ever care to speak. The Lords 
of Parliament are, it is clear, so indifferent to the work of' 
the House that kie utility of the present form of the House 
has often been doubted and on many occasions attempts 
have been made to reform it. 

The question of the reform of the House of Lords has 
been one of the most important issues in British politics for 
Reform of the nearly a hundred years. Till 1832, even 
House of Lords, House of Commons was not a true 

representative of the masses. But after the first two Re- 
form Acts, the Commons were converted into a truly demo- 
cratic House, and they began to look upon the Lords as a 
hindrance to real democracy. Between ,1869 and 1888 
various attempts were made to reform the House of Lords 
either in its composition, or in its powers, or in both. Once 
it was suggested to drop out the spiritual peers. But none 
.of these attempts bore any fruit. In 1906, when the 
Liberal Party came in power in the Commons, the Lords 
with their Conservative majority began to block important 
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liberal measures. This led to a controversy between the 
two Houses ; the Commons adopted a resolution that the 
will of the people’s representatives must prevail despite the 
opposition of the Lords. In 1908, therefore, the Lords ap- 
pointed a committee of their owm, under the chairmanship 
Tho Rosebery Lord Rosebery, to suggest a scheme of 


Committee. 


reform. The committee recommended the 


introduction of the elective principle in the composition of 
the Upper House, but this did not meet with the approval 
of the Liberal majority in the Commons. 

In 1^11. the Parliament Act was passed which while 
introducing certain immediate important changes in the 
relations between the two Houses, promised in the preamble 
some legislation for the reform of the Lords in these words 
“And whereas it is intended to substitute for the House of 
Lords as it at present exists a Second Chamber constituted 
on a popular instead of hereditary basis but such substitution 
cannot be immediately broughtinto operation. ’’ In 1917, 
? committee was appointed, under the chairmanship of 
Lord Bryce, to suggest reform of the House 

The Bryce Com- 

mittee suggest- of Lords. In its report the Bryce Com- 
mittee agreed that (i) the Second Cham- 


ber should not possess co-equal powers with the Commons 
so as to become a rival of the latter, (ii) it ought no_t_ to 
have pow er to make or unmake ministries and (iii) it ought 
not to have equal rights in dealing with financial questions. 
With regard to "the future composition of the Second Cham- 
ber the committee recommended that (a) no particular set 
of political opinions should have a preponderating and 
permanent influence, (b) it should be so composed as to 
reflect the mind and views of the nation as a whole, and (c) 
it should i nclude pers onsjwho due tolackqf physi^al vigour 
for a career in the Commons or t^nt of strong partisan 
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spirit would not care to go to the Lower Chatnher. The 
committee was of the opinion that a Second Chamber must 

perform the following four functions: 

(1) The examination and revision of bills brought from the 
House of Commons a function which has become more needed since, 
on many occasions daring the last thirty years, the HouseofOommons 
has been obliged to act under special rules limiting debate. 

(2) The initiation of bills dea'ing with subjects of a practically 
non-controversial character which may have an easier passage 
through the House of Commons if they have been fully discussed 
and pul into a well-oonaidered shape before being submitted to it. 

(3) The interposition of so much delay (and no more) in the 
passing of a bill into law as may be needed to enable the opinion of 
the nation to be adequately expressed upon it. This would bo spe- 
cially need ns regards bills which affects the fundamentals of the 
constitution or introduce new principles of Dgislation. or which 
raise issues wheroon the opinion of the country may appear to bo 
almost equally divided. 

(4) Full and free discussion of large and important questions 
such as those of foreign policy, at moments when tho House of Com- 
mons may happen to he so much occupied that it cannot find suffi- 
cient time for them. Such discussions may often be all tho more 
useful if conducted in an assembly whoso debates and diviaiono da 
not involve the fate of tho executive. 

To implement this the Bryce Committee recommended 
327 as the total membership of the Second Chamber ; of 
these 246 were ‘to be elected members of the Lower 
House grouped into 13 regional divisions; the Commons 
from .each division electing the awofa in the UpperChamber 
to which this -area is entitled and the remaining 81 to be 
chosen from the whole body of the peers by a Joint Com- 
mittee of the Houses.’ The term was fixed at 12 years 
one-third of the members retiring every four years. No 
single House of Commons was to elect more than one-third 
of the 246 members, and thus the scheme was to be put 
into .practice by degrees and not at one particular moment. 
This scheme, also, remained on paper only. 
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in 1929^,^Lord Cave introduced another scbeire for the 
refprm of the House of Lords in order to strengthen the 
The Cave and Housejas against the Commons, but it was 

Clarendon vigorously opposed by all. In December 

schemes of 1929. ‘ ^ - 

of the same year Lord Clarendon intro- 
duced another scheme in the House of Lords to establish 
greater co-operation between the two House for more 
efficient and less dilatory discharge of their functions. Ac- 
cording to this scheme 150 peers were to be chosen by the 
body of peers, another 150 peers were to be nominated by 
the Crown for the duration of each Parliament and in pro- 
portion to the strength of the parties in the Commons, and 
the Crown was to have further right to create a limited 
number of life peers. But the scheme did not reach the 
final stage of approval. 

In December, 1933, Lord Salisbury introduced a bill for 
the reform of the House of Lords, on the basis of certain 
TheSaUsbury constitutional principles, viz- final power 
plan of reform. finance to belong to the representa- 


tives of the people; other legislation to be finally passed if it 
was the deliberate judgmentof the people. The billlimited 
the total membership of the Second Chamber to 320 with 
a view to reduce the hereditary principle. These were to 
include 150 hereditary peers, another 150 Lords of Parlia- 
ment elected from outside the peerage, and the rest to be 
Royal Peers, Law Lords and a few ecclesiastics. Besides, 
the plan proposed a joint committee of the two Houses to 
certify a bill as a Money Bill, instead of the Speaker doing 
it as under the Act of 1911. It also provided that if a 
measure was rejected three times by theHou^^ of_ Lords by 
an absolute majority of the whole house, the final decision 
should rest with the next ensuing House of Commons. This 
scheme too failed to reach the Statute Book, 
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Despite the failure of the various plans and schemes so 
far suggested for the reform of the House of Lords, the 


Tbe need for 
reform conti- 
nues. 


need for reform does exist because of the 
apparent failure of the Lords to serve the 
real purpose of a Second Chamber. There 


are two important functions such a chamber is required 


to perform, viz. to revise^ measures passed by the lower 
chamber and thus to give time for reconsideration, and to 


provide an opportunity for those who are unwilling to face 
an election contest for the lower house to contribute their 


share to the business of government. Mr. Greaves suggests 
that such a principle may be served if (i) the Lords of 
Parliament are elected by the House of Commons during 
the first month of the first session of each Parliament, to 
hold office till the dissolution of Parliament, (ii) each party 
in the Commons to elect Lords of Parliament equal in 
number to half its strength in the Commons, and (iii) the 
Speaker of the House of Commons to determine the method 
of election. Whatever may be the ultimate plan adopted, 
there is no doubt the House of Lords needs reform if it is 
po be a useful part of the legislative machinery. 

Like the House of Commons, the House of Lords also 
has its own organization. Its presiding officer is the Lord 
Organization CJiancellor who is a member of the cabinet. 

The Lord Chancellor may not necessarily 
be a peer, and, therefore, he occupies a 
seat on the Woolsack which is outside the limits of the 
House. Generally, if a non-peer is appointed Lord Chan- 
cellor he is raised to the peerage. The House controls 
its own procedure, the presiding officer (the Lord 
Chancellor, or in his absence the Deputy Speaker chosen 
by the Lords) has no power to ruk on points of order. At 
least three peers form a quorum, but generally about "fifty 
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peers represent an ordinary session. Peers .address the 
'House, while speaking, and not the occupant of the -.Wool- 
sack. If the Lord Chancellor is a peer, he votes like any 
other peer, and he votes first if a division takes place, but 
he, has no casting vote. It. the votes are equal, the measure 
fails,. Besides the Lord Chancellor, the House has a Chair- 
man of Committees who takes the chair when the House is 
in committee and superintends all measures relating .to 
)Private Bills. There is a Gentleman Usher of the Black Rod, 
appointed by Letters Patent under the Great Seals who 
derives his name from the black wand used as the. mace of 
the Lords, His chief duties are to execute warrants of 
commitment, to desire attendance of Commons at the bar 
of the House when necessary, and to keep in custody persons 
detained .for trial by the Lords, Serjeant-At-Arms carries the 
mace w'hen the Lord Chancellor enters and leaves the 
House ; the CJ^k of P^liqment keeps the journals and 
•judgments of the House, 

The.^unctjons of the House of Lords are of two kinds, 
viz. Legislative and tJndicial. As a legislative chamber, the 

House of Lords possessed in the beginning 
House of^LoUa! the sole right to advise the King in law- 
legislative making. It was not until 1322 that the 

consent of the Commons was deemed 
essential to legislation. Till the middle of the nineteenth 
century both Houses possessed equal legislative power, in 
.theory as. well as in practice. But since •• 1861, the Lords 
have yielded to the Commons, as a rule, in- the matter of 
legislation, particularly financial. When in 1909 the Lords 
obstructed the passing of the Finance Bill, the minify of 
Mr. (lat.e Lord) Asquith brought forward a bill to restrict 
the legislative power of the Lords. This was enacted into 
the Parliament Act. 1911 ; it curtailed yery much the 
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power of the^Lords'as a legislative body. Though the House 
of Lords still participates in all legislation,. » merely a 
second chamber which niay delay a legislation hut not prevent it. 
The other function of the House of Lords is the Judicial 
Function. As a judicial body, the House exercises two kinds 
Judicial func- of jurisdiction, viz. as a Court of First 
Instance, and as a Supreme Court of 
Appeal. As a Court of First Instance the House of Lords 
used to try till 1936 all peers who claimed the privilege to 
be tried :by members of their own order, but this jurisdiction 
is, now abolished. Other instances of the House sitting as a 
Court of First Instance are:-(i) trial by, impeachment, as voted 
by the House of Commons; but it has now become obsolete; 
QOtr^al by _a_ Bill of.. Attainder, is also now rare;(iii)trial 

of divorce cases of persons who have Irish domicile; (iv) 
cases involving claims of peerage or honour; (v) trial of 
persons guilty of breach of privileges; and (vi) deciding 
cases of disputed elections of Scottish and Irish peers. As 
the Supreme Court of Appeal, the House of Lords is the 
final court to hear appeals from the Courts of the United 
Kingdom, but these cases are ordinarily triedj3y,„Lo_rds of 
^ppeal-in-Ordinary and not by the whole House. When 
the House sits as a judicial body to hear appeals, the Lord 
Chancellor who is one of the Lords of Appeal-in-Ordinary 
presides ex-officio. But as a Court of First Instance the 
House is presided over by the Lord High Steward, appointed 
by Letters Patent under the Great Seal for each particular 
case. 

POWERS OF PARLIAMENT 

- . J. A. R. Marriot thus speaks of the importance of the 
British Parliament : “From whatever point of view it be 
regarded, the English Legislature is the most interesting and 
-the most . important in the world. In point of antiquitx 
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incomparable; in j uris diction the most extensive, and in 
power unl imited. Competent and at all times called upon 
to legislate for one-fourth of the human race. Parliament— 
or more technically ‘Ae _King in Parliament’— recognizes 
no domestic authority superior to itself. ^ It is, in a word 
Sqyereigr^in all matters ecclesiastical as well as temporal, 
within the dominions of the King.” Such vast powers of 
a single legislature give to Parliament the Sovereignty un- 
e qualle d by any other legislature, Dicey explains this 
Parliamentary Sovereignty by enunciating three propositions, 
viz. (1) There is no law which Parliament cannot make; 
(2) There Js, no law which Parliament cannot repeal or 
modify; and (3) There is under the English Constitution no 
marked or clear distinction between^ laws 
which are not fundamental or constitutional 
and laws which are. The passing of the Statute of West-' 
minster, while being an instance of the wide powers of Par- 
liament on the one hand, has undoubtedly shortened die 
territorial sphere of Parliamentary Sovereignty by recogniz- 


Sovereignty of 
Parliament. 


ing the powers .of the dommion parliaments to legislate for 
the territories under their jurisdiction any measure even 
though i^ conflicts with a Statute or Act of the British 
Pa^iament. Leaving, however, the self-governing domi- 
nions, all other parts of the British Empire are, even at the 
present time, subject to the full legal sovereignty of Parli- 
ment. No court of law within the British Empire (outside 
of course, the self-governing dominions) can question the 
^ validity of a law made by Parliament. This is, in brief, 
the nature of Parliamentary Sovereignty which is essentially 
legal for the political sovereignty still rests with the electorate 
in Britain. 

The main function, therefore, of Parliament is the 
making of laws, financia l as well as .non-fin ancial. All laws 
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a'rei in theory, made by 'King in Parliament,’ but, in prac- 
tice,' since the democratisation of the House of Corrimons 
and' yielding of all real power by the King to Parliament, 
in return for the grant of Civil List and immunity from all 
responsibility for the administration, it is the House of 
Commons which controls legislation as well as the activities 
^The of the executive, much more so since 1911. 

Commons, Even before that year, the House of Lords 

generally yielded to the Commons on all important legisla- 
tion. It was particularly in financial matters that the Com- 
mons exercised, in actual practice, the real power although 
the legal right of the Lords to suggest alterations in and 
exercise control over financial Bills was there. Erslcine 
Ivlay very lucidly explained the exact relationship between 
the Crown, the Lords and the Commons in these words: 

The Crown demands money, the Commons ^rant it. and the 
Lords assent to the grant ; but the Commons do not vote money 
nUess it he required by the Crown ,* nor mpose or augment taxes 
unless they be necessary for meeting the supplies which they have 
voted'or are about to vote, and for supplying general deficiencies iti 
the revenue. The Crown has no concern in the nature or distribu- 
tipn of the taxes, but the foundation of all Parliamentary taxation 
is its necessity for the public service as declared by the Crown 
through its constitutional advisers. 

The constitutional crisis of 1909 over the Finance Bill 
between the two Houses led to the passing of the Parlia- 
ment Act, 1911, under the Liberal ministry of Mr. Asquith 
who commanded a majority of 127 over the Opposition. 
Although the reform of the House of Lords, as promised in 
the, preamble, has not yet been made the Act of ipH^defines 
Parliament Act. the relations between the two Houses and 
t'SiS Jefen' puts an end to the uncertainty which 

^he two -Houses, gygj- enveloped the legislative competetice 
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of the Lords. Due to its great importance, the Act needs 
full reproduction here. 

PARLIAMENT ACT 1911. 

[I8c 2 Geo. 5, CH 13] 

An Act to make provision with respect to the powers of the 
Honse of Lor^ in relution to those of the House of Com- 
mons, and to Lniif duration of Parliament. 

[ 18th August, 1911 ] 

Whereas it is expedient that provision should be made for regu- 
lating the relatione between the two Houses of Pailiaraent; 

And whereas it is intended to substitute for the Flouses of Lords 
as it at present exists a Second Chamber constituted on a popular 
instead of hereditary basis but such substitution cannot be immedi- 
ately brought into operation: 

And whereas provision will require hereafter to be made by 
Parliament in s measure eflecting such substitution for limiting and 
defining the powers of the new Second Chamber, but it is expedient 
to meke such provision as in this Act appears for xeatricting the 
existing powers of the Houte of Lords : 

Be it therefore enacted by the King’s most excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Porliaroent assembled, and by the 
authority of the same, as follows: 

1.— (1) If a Mo ney_Bill..havinglbeen_passBd_J)y_the.J3:onBe_of 
Commons, and sent up to the House of Lords at least one month 
before the end of the sesaion, is not passed by the House of Lords 
r^th'out "amendment within one month after it is so sent up to' that 
House, the Bill shall, unless the House of Commons direct to the 
contrary, be presented to Bis M aj esty and become a n 'Act ofjParlia- 
ment on the Roya l A ss en Tbe ing signified, not withstanding that the 
House of Ions have not consented to the Bill. 

(2) A money Bill mecn s a Public Bill which in the opinion of 
the Sp e^er " df~t heTa^u se of Commons contains only provisions 
dealing with all or any of the following subjects, namely the imp o si- . 
tion,repenl| remission, alter8tiq^n_or regulation of taxation; the impo-_ 
sition ef the "payment of debt or other financiaL purposs of charges 
on the Consolidate_d _FuDj. or on m^^y prudded -by^Parliament, or 
the variation or repeal of_ any such charges} supply, jHie appropria- 
tion, receipt, cugt^y, lSBue_or audit.of accounts public money,the 
raising' of ~ guarantee of any loan or the repayment thereof, or 
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Bubordinate matters incidental to those eubjeots or any of them. In 
this subsection the expressions ‘taxation’ and ‘public money,’ and 
‘loan’ respectively do not include any taxation, money, or loan raised 
by local authorities or bodies for local purposes. 

(3) There shall be endorsed on every Money Bill when it is sent 
up to the House of Lords and when it is presented to his Majesty for 
assent the certificate of the Speaker of the House of Common signed 
by him that it is a Money , Bill. Before giving his oertifieate, the 

• ' I 

Speaker shall consult, if practicable, two members to be appointed 
from the Chairmen’s Panel at the beginning of each Session by the 
Committee of Selection. 

2— (1) If any Public Bill (other than a Money Bill or a Bill 
containing any proyisien to extend the minimum duration of Parlia* 
ment beyond five years) is passed by the House of Commons in three 
successive sessions (whether of the same Parliament or not), and 
having been sent up to the House of Lords at least one month before 
the end of the session, is rejected by the House of Lords in each of 
those sessions, that Bill shall, on its rejection for the third time by 
the House of Lords, unless the House of Commons direct to th * 
controry, b^e presented to His Majesty and become an Act of Parlia- 
ment on the Royal Assent being s'gnified thereto, not withstanding 
that the House of Lords hdvo not consented to the Bill; Provided 
that this provision shall not take effect unless two yerrs have elapsed 
between the date of the second reading in the first of those sessions 
of the Bill in the House of Commous aud the d its on which it passes 
the House of Commons in the third of those sessions. 

(2) When a Bill is presented to His Majesty for assent in pur- 
suance of the provisions of this section, there shall be endorsed on 
the Bill the certificate of the Speaker of the House of Commons 
signed by him that the provisions of this section have been duly 
complied with, 

(3) A Bill shall be deemed to be ' rejected by the House of Lords 
if it is not passed by the House of Lords either without amendment 
or with such amendments only as may be agreed to by both Houses. ' 

(4) A Bill shall he deemed to be the same Bill as a former Bill 
sent up to the House of Lords in the preceding session if, when it is 
sent up to the House of Lords, it is identical with the former Bill 
or contains only such alteration as are certified by the Speaker 
of the House of Commons to be necessary owing to the time which 
has elapsed since the date of the former Bill, or to represent any 
amendments which have been made by the House of Lords in the 
former Bill in the preceding Beesion, and any amendments whioh are 
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certified by the Speaker to have been made by the House of Lords in 
the th’rd session and agreed to by the House of Commons shall be 
inserted in the Bill as presented for Royal Assent in pursuance of 
this Section. 

Provided that the House of Commons may, if they think fit, on 
the passage of snob a Bill through the House in the second or third 
session, suggest any further amendments without inserting the 
amendments in the Bill, and any such suggested amendments sha'l 
be considered by the House of Lords, and, if agreed to by that House 
shall be treated as amendments made by the Houre of Lords and 
agreed to by the Hones of Commons: but the exercise of this power 
by the House of Commons shall not affect the operation of this 
section in the event of +he Bill being rejected by the House of 
L*rds. 

3. Any certificate of the Speaker of the House of Commons given 
Under tWs^Act shall be conclnsive for all purposes, and shall not be 
questioned in any court of law. 

4. — (i) In everyBill presented to His Majesty under the preceding 
provisions of this Act the words of enactment shall be as follows, 
that is to say:— 

'Be it enacted by the King's most Excellent Majesty, by and 
with the advice andconseot of tbe Commons in this present 
Parliament assembled, in accordance with the provisions of 
the Parliament Act, 1911, and by the authority of the same, 
as follows. 

(ii) Any alteration of a Bill necessary to give efieot to this section 
shall not be deemed to be an amendment of the BilL 

6. In this Act the expression ’Public Bib' does not include any 
Bill for confirming a Provisional Order. 

6, Nothing in th's Act shall diminish or qualify the existing 
lights and privileges of the House of Commons. 

7, Five years shall he substituted for seven years as the time 
fixed for the max mum duration of Parliament Under the Septennial 
Act, 1715. 

' 8. This Act may be cited as the^Parliament Act, 1911, 

■- Thus the Parliament Act, 1911, makes the following 
constitutional changes respecting the powers and relations 
of the two Houses : 

The Act deprives th e^House..of. Lords of all power over. 
Money Bills which become law, at the latest, thirty days 
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after passage by tbe Commons and despite non-approval by 
the Lords; fully empowers the Speaker, of the. House of 
Commons to decide what is, or what is not, a Money Bill 
and his decision cannot be questioned by a court of law; 
limits the power of the House of Lords over all other Public 
Bills (not being Money Bills) to exercising a suspensive veto 
of two years; gives the Commons unrestrained power over 
general legislation, except the powers to extend their own 
term beyond the statutory term of five years as fixed by the 
Act itself. 

i , V 

LEGISLATIVE PROCEDURE 

' t 

The British Parliament passes a large number of Acts 
every year not only for the United Kingdom of Great 
.Britain and Northern Ireland but also for.the British posses- 
sions beyond the seas. The process of law making is practi- 
cally the same for all these laws, the beauty of which is 
thus described by Sir A. Helps: “You chuckled over those 
people who could see beauty only in pictures, but 3'ou can- 
not imagine the beauty of an intricate, mazy law process, 
Importance of embodying the doubts and subtleties of 
generations of men. I say, looked at in 
that way there is something picturesque in an Act of Par- 
■liament.” Rousseau is, perhaps, too strong in his condemna- 
tion of laws when he says, “The universal spirit of the laws 
of all countries is to put always the strong against the 
weak, and him who has against him who nas nothing. ■ The 
disadvantage is inevitable and it -is without exception." 
,C. Macklin too thinks similarly. “The law is a hocuspocus 
science that smiles in yer -face while it picks yer pocket; 
and the glorious uncertainty of it is mair use to the profes- 
. sors than the justice of it.” On the other hand the follow- 
ing two opinions speak in praise of laws: 



PARLIAMENT AND LESISLAtlON 


169 


Law does not put the least restraint ' 

Upon our freedom, but maintain't 
For ivholesome laws preserve us free 
By stinting of our liberty, [S, Butler). 

Or again, 

“That sounds like nonsense, my dear.” 

“May be so, my dear, but it may be very good law 
for all that.” 

The law as made by Parliament reflects the general 
opinion of the nation on some subject of public interest. It 
is passed after a long process has_been gone ^through, and 

t - 

although Burnet’s opinion may not be entirely incorrect 
that “The law of England is the greatest grievance of thci , 
natio n, very expensive and dilatory,” it is all the same 
necessary for regulating the life of the citizen as well as the 
community. 

now take up the description of the process of law 

, making as it exists in the British Parliament. It is, at first, 

. . necessary to understand the difference bet- 
DistinctioQ bet- 
ween a Bill and ween a Bill and an Act or law. A Bill is^ 

the document or draft which contains the 

W* - » V 

proposal in its complete form of the law that is intended 
to be made. It is first introduced into Parliament, in either 


House, except that Money Bills must originate in the Com* 
mons and Bills rekting to privileges and rights of peers 
musForig inate in the Lords . When a Bill has passed through 
the \^iws stages in the two Houses and has received the 
Rojal assent, it becomes an Act or law of Parliament. 

Bills are of two kinds, viz, ^Wic_Bills and Private Bills. 
A Public Bill is one that deals with a matter of public 


Itinds of Bills 


interest and thus affects either the whole 
community or a very large part of it. A 


PubUe Bill is that which concern only an individual, or, '6 
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group of individuals, or a particular body or corporation. 
Here it must be noted that a Private Bill is not the same 
thing as a PnVflie iWemier’^ Bill-, the latter is a Bill introduced 
by a private member of Parliament and not by the Govern- 
ment or any of its officials. Thus a Private Member's Bill 
may be a Public Bill (if it deals with some subject affecting 
the public) or it may be a Private Bill if it relates only to a 
particular locality' oir'Fody. Parliament devotes most of its 
time to Government Billsjwhich are introduced by members 
of Government, and private members are entitled to criticise 
these measures or propose amendmei.ts thereto. Private 
Member's Bills have very little chance of being passed into 
law unless they are backed by Government, and it isonlyon 

j. 

rare occasions that Government do it. Whenever a ministry 
finds that some Private Member’s Bills are really useful, it 
itself proposes, later on, legislation on those lines. 

It is thus seen that in the British Parliament the work 
of private members generally remains confined to the criti- 
The work of an rising of Government measures and policy 
ordinary M. R or to questioning the Government on mat- 
ters of general or particular interest. -Every member is 
entitled to put questions to the Cabinet or any members 
thereof in order to get information. Ministers are bound 
to answer a private member's questions and supply informa* 
tion unless it is not in the public interest to divulge any 
• confidential matter. A member may also bring forward a 
motion of censure against the Government, and if such a 
measure is passed the Government, i-a. the Cabinet, resigns, 
Pa!rliamentis generally busy in carrying out the legislative 
programme of the Government of the day, 

The first stage in the life of a bill is its drafting. Gov* 
ernment bills are drafted by a Parliamentary Counsel to the ’ 
'Treasuty. . A -Private Member's Bill may be drafted by the 
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mem ber him seljor b^^^ som e person^employed by the member 
'fo r the purpose; in either case it must bear the member’s 
name on its back. When a. private member Has obtained 
leave for a bill, he takes the draft to the Public Bill 
Office and fills up a form for presenting the bill to the 

.. House. In the House he goes to the bar 

-Notice of a Bill, — • 

when the Speaker calls_ him, by name and 
■the member answers, “A bill, Sir.” It is then given to the 
Ckrk of the Hou^e who reads the short title of the bill 
aloud, and then it is considered to have been received, by 
. thejiouse. 

The next stage is the first readjng oi the bil^ A Gov- 
ernment bill is introduced by a minister w ho exp lains at 
First Reading .Is^Sth th e nature of the bill, and his speech 
of a B. 11. isjFpllow,ed by a debate and a vote. But 

the first reading of a bill in all other cases is usually only a 
formality; the real debate being reserved to a later stage. A 
private member circulates printed copies of his bill, fills .up 
the form of introducing the bill, and on being called by 
the Speaker, takes it to the table where the Clerk reads its 
short title; and thus ends the first reading. 

The bill then enters upon the next stage, called the 
' Seco nd Read ing j^hen an opportunity is afforded for the 
Seco d Reading d^iscussion^f its_ principles and details (if it 
stage of.th= bill. jg ^ public billj, or if it is a private bill, for 

indication that it does not contain any obviously objection- 
able features. But if at this stage the bill is to be courte- 
ously dismissed, an amendment is moved to the question. 
"That. the bill be noiv read a second time," for leaving out 
the word ‘now’ and adding ‘three months’ or some such 
period beyond the probable duration of the session. If the 
amendment is accepted, it tantamounts to _a~_.re]ection .of 
the bill. Most .private members’ Hlls meet t his fa te, But 
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a l>ill that survives the second reading goes to a CoYnw.ittes> 
Every money bill, or any non-money bill if so directed 
by the House, goes to the Committee of the Whole; other- 
wise it goes to one of the Standing Committees if it is a 
Public Bill or to a Private Bill Committee if it is a Private 
Bill. In some cases, a bill may first go to a Select Com- 
niittee before going to a Committee of the Whole or a 
Standing Committee. In the committee stage the bill is 
thoroughly discussed, clause by clause, and amendments 
may be made in the Committee of the Whole House .to 
perfect the measure and free it from defects. After the 
bill has passed through the committee stage, it goes to the 
House, and this is called the report stage. The House 
The Report examines the bill in detail, clause by clause, 
otage of a b 11. amending it wherever found necessary. 

Sometimes a bill may be again referred to a committee. 

The bill then enters upon the next stage, the third 

Third Heading reading, in the form in which it has emerged 
stage of a bill. from the second reading. In the third 
reading, the debate is on the matters contained in the bill. 
If in this stage any amendments, other than verbal ones, 
arc made, it is recommitted. After the House has passed 
the bill as a result of voting at the end of the third reading, 
it is sent to the other House where it has to go practically 
through the same stages as in the originating House. When 
the other House has passed the measure without amend- 
[ ment, jt is sent to the King for Royal_ assent on receiving 
; which it becomes an Act. 

If, however, the other House proposes amendments to 
the bill, it is sent back to the originating House and if the 
latter accepts the amendments, it^is sent to the King for 
Royal assent. 

The procedure regarding the Money ^ills_^ (s a bit 
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deferent, In this case, the e xecutive prepares^the, estimates 
concerning expenditure on Supply Services, which have to 
Procedure require Parliamentary sanction every year, 

regarding But expenditure on Consolidated Fund 
money i . Service arc sanctioned by Permanent Acts. 
A few principles have to be observed: (1) Every bill entail- 
ing a charge on the public revenues must emanate from the 
Crown, t. e. the Cabinet, that is to say, no private member 
can bring forward such a bill; (2) every such bill must be 
in the form of ^n estimate; (3) it must originate in the 
House of Commons, this practice d ates from 1 678 when the 
Commons resolved *'tha t all aid s and suppli^ and aids to 
His . Majesty in _ Parliame nt, are the sole gift of the 
C ommon s, and all bills for the granting of any. such aids 
and_^pplies ought to begin wit^the Commons." 

The demand b y the Crown for supplies for the next 
finaiKial year is.made in a speech from the Throne. The 
Chancellor of the Exchequer introduces, in due course, in 
his budget speech', all the demahdsr These are discussed 
either in the Co mmi tt ee of Supply or the Committee of 
“V Vays and Meai^ , both of which are committees of the 
whole House. In th e committee , no private inember can 
move_ an^ncrease in expenditure, but if an mcre^e is 
desired on «3me particular item it i^ done „by^ moving a cut 
in the salary of the. minister responsible for the estimte. 
The Committee of Supply determines what_monies .should 
be granted to. the. CrowjT, while the Committee jDfJWays 
andjvl eans„.d eter m in es from wh a t sources the re quired 
money is to come. All proposals for new taxation are 
included in the Finance Bill which, when passed into law, 
is called the Finance Act. 

All money bills have to pass through all the stages as 
described above for general bill's, the only difference being 
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that under Parliament Act, 1911, if a money bill is sent to 
-the Lords at least a month before the end of the session and 
i^not passed by the latter, it is presented to the Crown for 
:Royal assent and when it has been signifed, the bill becomes 
an Act- Every such bill must be certified by the Speaker 
of the Commons that it is a money bill. 

It is thus seen that, since 1911, the Commons control 
.the legislation. In case of differences between the two 
Houses on any bill, what the Parliament Act, 1911. has 
provided to solve them is that if, in case of 
a money bill, the Lords fail to pass it 'with- 
in a month of its presentation, in the form 
recommended by the Commons, it becomes 
law on receiving the Royal assent; but if it is a bill other 
than a money bill and the Commons do not agree to the 
.amendment or amendments proposed by the Lords, and 
^pass it three tinms. in the same or different. sessions and two 
'years have elapsed between the date of its second reading 
In the first of those sessions in the Commons and the date 
of its third passage, the^ bill as finally passed by the Com- 
mons is submitted to the Crown for Royal assent on 
receiving which it becomes an Act. 

It must in this connection be observed that Royal 
assent is now a mere formality, as itjws never been refused 
since 1707. If the Crown is opposed to a particular 
■measure, it may dissuade the ministry from introducing it, 
-or. dismiss the ministry and appoint a new one, or dissolve 
•Parliamei.t and appeal to the nation, The Royal assent to 
a bill may be given by the King coming to Parliament to 
.signify it, or it may be given by a commission under the 
,-rRoyal Sign^ Manual and the Great Seal. The last time 
when Royal assent was refused was in 1707 when the 
t3cocb Militia Bill was rejected by the Crown, 


Differences bet- 
ween the two 
■Houses; how 
solved. 
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CHAPTER VII 

- . the EXECUTIVE; KING AND CABINET ■ 

Fivery noble Crown is and on earth will forever be, a Crown of 
thorns, {Carlyle ) 

The cabinet lives and acts simply by understanding, without a 
single line of written law or constitution to determine its rela- 
tions to the monarch, or to parliament, or to the nation; or the rela- 
tions of its members to one another, or to their head, ( William E. 
Gladstone.) 

THE KING 

In theory the Government of the United Kingdom is 
an absolute monarchy, eyery law must be signed by the King, 
the ministers are his ministers, and the courts of law are his 
courts of justice; but in- form, it is a limited monarchy inas- 
much as no act of the King is lawful unless countersigned 
by a minister, and the King always accepts the advice of his 
Cabinet; in actual working, it is a democratic republic, the 
King is 'little more than a rubber stamp, his activities in the 
political field have become confined to ‘advice, encourage- 
„ ment and warning’ and it is the representa- 

British Monar- . , , , . 

chy without a tives of the people (ultimately, therefore, 

parallel. electorate) who make laws, decide the 

fate of ministries and the policy of administration. The 

British monarchy is thus without a parallel in the history 

of the world. 

In the Anglo-Saxon times the Kmg w^s_ absolute; 
though he made laws 'with the counsel and consent of the 
wise.' It was in 1215, that the barons and the clergy forced 
King John to sign the Magna Carta, the first document of 
English liberties. Thereafter the drift toward constitutional 
monarchy began, intercepted now and then by attempts 
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of the individual sovereigns to regain absolutisai The 
S^art kjngs reasserted the King’s right to rule as he pleased 
and advanced the divine right theory of Kingship. This 
led to along drawn out contest between the kings and their 
parliaments, which ultimately resulted in the victory of the 
latter, though not without two "revolutions, in 1649 and 
1688. That even while the people’s representatives were 
struggling for transference of power from the King to 
Parliament, there was no attempt to underrate the impor- 
tance of the King may be seen from the following advice 
Bacon tendered to James 1 : 

"Look on a Parliamsnt aa a cef.nia aaooasily. but njt only aa o. 
necessity; as also a unique and m )sfc precious means for uniting the 
Crown with the Nation, and providing to the world outside how Eng- 
lish men love and honour their King, and their King trusts his sub- 
jects. Deal with it frankly and nobly as bscomes a King, not suspi- 
ciously like a huokstjr in a birgain. Do not bs afraid of Farliament. 
Be sktlfnl in calling it; bat do not attempt to "pack” it. Use nil due 
adtoHneSs and knowledge of human nature, and necessary firmness' 
.and majesty, in managing it; keep unruly and mischievous peopls in 
.their place; but do not bs too anxious to meddl-, 'Tet nature work’*; 
and above all, though of coutss you want monsy from it, do not let 
that appear as the chief or real cause of calling it. Take the lead in 
legislation. Be ready with soms ioteresting or imposing points of 
reform or policy, about which you ask your Parliamsnt to take 
.counsel with you. Take oare to “frame aid have ready some 
commonwealth bills, that may add respect to the King’s movement, 
and acknowledgement of his care; not tONring bills to make the King 
and his graces cheap; but good mat ora to set the BarUament on 
work, that an empty stomach do not feed on humour.” 

What the sovereigns did not willingly grant was wrest- 
ed by Parliament, partly in 1649 and partly in 1688, -has 
already been shown in chapter fourth. Tjie_BilLof_RightS 
(1689) and the Act of Settlement (1701) now. regulate the: 
limitations on powers of the King and the succession to th4 
throne.’" The Crown -now devolves upon the eldest sop 


- ^ See ante, pp. 100-102. 
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\vhen a vacancy occurs, but if the eldest son is not alive, 
his issue, male or female, succeeds, and failing that the 
succession devolves upon the second son or his issue; thus 
the monarchy is hereditarj', and the throne is never vacant. 
The legal maxim “The King is dead, long live the King“| 
Hereditary connotes that though a f articular King is 

monarchy. dead, the throne is not vacant, the next 

successor, accoiding to law, is there on it. And this succes- 
sion is automatic as may be seen from the declaration of 
king Edward VIII made in the Privy Council, soon after 
King George V’s death. The new King said: “After the 
irreparable loss which the British Commonwealth of Nations 
has sustained by the death of His Majesty, my beloved 
father, has devolved upon me the duty of sovereignty. I 
know how much you and all my subjects, with, 1 hope I 
may say* the whole world feel for me in my sorrow, and 
I am confident of the affectionate -sympathy which will be 
extended to my dear mother in her overpowering grief. 
Wheiji my father stood here 26 years ago, he declared that 
one of the objects in his life would be to uphold constitu- 
tional government. Therein I am deter- 
I»romise to mined to follow my father's footsteps and 

ttphold Consti- 

^tional Govern* work* as he did throughout his life* for the 
Welfare and happiness of my subjects. I 
place my reliance upon the affection of my peoples through- 
out the Empire and upon the wisdom of their Parliaments 
tp support me in this heavy task, and I pray that God will 
^uide-me to perform it." 

. The next day, the following Proclamation \vas deli- 
vered from the balcony of St. James' Palace : 

"Whereas it pleased Almighty God to call to His mercy our 
late Sovereign Lord, King GeorgeV of blessed and glorious memory 
by whose decease the Imperial Crown of Great Britain and Ireland 
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is solely and rightfully come to the High and Mighty Prince 
Edward Albert Christian George Andrew Patrick David, we 
therefore. Lords Spiritual and Temporal of this realm being here^ 
assisted with these of His late Majesty’s Privy Council, with 
numbers of other principal gentlemen of quality with the Lord 
Mayor, the Aldermen and Citizens of London, do noiv hereby and 
with one voice and consent of tongue and heart publish and pro- 
claim that the High and Mighty Prince Edward Albert Christian 
George Andrew Patrick David is now, by the death of our late 
Sovereign of happy memory, become our only latvful and rightful 
liege King Edward VIII by the Grace of God of Great Britain 
and Ireland and British Dominions beyond the seas, King and 
defender of the Faith, Emperor of India, 

‘‘Whereto we acknowledge all faith and constant obedience 
with all hearty and humble affection . Beseeching God, through 
whom King and Queens do reign, tobless the Royal KingEdtvafd 
VIII with long and happy years to reign over us." 

From the wording of this proclamation and the oath, 
which every King of England has to take at the time of 
Coronation, the inference is clear, that-British monarchy, 
though hereditary, is really constitutional and bound by 
definite limitations and restrictions. The King does not rule 
but only reigns over his subjects. The .glory and charm 
attaching to the present monarchy are as great as they were 
ever before, and even more, but the real power lies else- 

, v;here (in the cabinet); the monarchy thus 

The Kin^ is the 

nominal exeou- forms what may be termed the formal or 
nominal executive in the United Kingdom, 
for, as will be presently shown, all powers in the name of 
the King are exercised by the Ministers responsible to 
Parliament. 

In return for this transference of real powers the King 
enjoys immunity from all responsibilitj^ of administration. 
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He docs not interfere' with the v.’ork of Parliament, and in 
return Parliament votes him, annually, a huge Civil 
List which enables him to live in right royal style. George 
VI gets an annuity of :£410,00pj besides the revenues of the 
Duchy of Lancaster, the latter amounting to nearly half a 
million pounds. His additional income from the Duchj' of 
Cornwall is nearly a hundred thousand pounds, outof which 
a sum of £16,000 goes to Princess Elizabeth and the Duke 
of Gloucester. Other members of the royal family get an 
annuity amounting to nearly £170.000. Thus a total sums 
of £650,000 a year is the Civil List of the royal family. 

In contrast with this ‘the Danish King ha 
Income of the . , , _ 

King compared income of £50,000, the Queen of Hol- 

^ King of Italy each £125,000, 

the Kings of Sweden and ISorway £85,000 
and £35,000 respectively. The French President and the 
American President get, as salary, £45,000 and £20.000 
respectively, inaddition toallov’ances. The King of England 
has also got huge private fortune coming down from Queen 
Victoria; he can own and dispose of property like any other 
citizen. 


In law, the English King is as supremeto-day as he was 
at the close of the sixteenth century. His legal powers 
English remain uncurtailed. He is still the supreme 

SwaSYnfect. authorityi the King in Parlia- 


ment continues to be the final legislative 
authority; he is still the f oimtain of ‘justic’ and of ‘honour’, 
he continues to be the Head of the Church; he still holds 


supreme coramand of all the military forces of the realm, 
land, naval and air, he embodies in his person the dignity 
and unity of the State and the Empire. The powers the 
Sovereign could exercise without consulting Parliament 
were sutpmarised by Bagehot during 'the reign of Queen 
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Victoria thus : ‘The Queen could disband the army; she 
Could dismiss all the officers, from the General Com manding- 
in-Chief downwards; she could dismiss all the sailors too; she 
could sell off all our ships of war and all our naval stores; 
she could make a peace by the sacrifice of Cornwall, and 
begin a war for the conquest of Britanny. She could make 
every citizen in the United Kingdom, male or female, a peer. 
The legal She could make every parish in the United 

powers. Kingdom a “university”; she could dismiss 

most of the civil servants; she could pardon all offenders. In 
a word, the Queen could by prerogative upset all the action 
of civil government within the Government, could disgrace 
the nation by a bad war or peace, and could by disbanding 
our forces, whether land or sea, leave us defenceless againsfe 
foreign nations’.* These are the vast legal powers which\ 
'the King of England can exercise even today, ' 

In practice, however, there is a great^difference. No, 
executive act of the King is -effective unless countersigned 
. ^ , by a Minister who then becomes responsible 

Actual powers _ 

of the^King are for the act. The King must accept the 

advice of his Ministers though this has 
been adueved by_convention, it has become so important 
and integral a part of the English constitutional law that 
in 1936, King Edward VIII Jelt compelled to renounce the 
- throne because his Ministers advised him to give up his idea 
of marrying ‘the woman he loved.’ The King had to 
abdicate.t The dismissal of executive or civil servants too, 
as exercised under royal prerogative, is similaHy conditioned. 
Halsbury defined prerogative as “that pre-eminence which 


• Bagebot. English Constitution, p XXXVI, 

Marriot English Political Institutions p. 50 
t The Instrument of Abdication was drawn up in these words : ''I, 
Edward yil? of Great Britain, Ireland and the British Dominions 



183 


MODERN GOVERNMENTS 


tbe Sovereign enjoys over and above all 
rbe'KfngTs^ now Other persons by virtue of the common law, 
(jonditioned. ordinary course, in right- of 

his regal dignity, and comprehends all the special dignities, 
liberties, privileges, power and royalties allowed by common 
law to the Crown of England.” But even w'hcn these 
prerogatives are exercised, the courts have the jurisdiction 
to enquire, into the existence of any prerogative for it was 
settled in 1610 that ‘‘the, King has no prerogative except 
which the law of the land allows him and he cannot change 
any common law% statute, law or custom by proclamation.” 
The restrictions on the King’s prerogatives, whether in the 
legislative or executive or judicial field, have been placed 
partly by means of agreements between the King and the 
people, partly by means of prohibitive legislation, and partly 
by disuse. Thus, it is the King’s prerogative to make law, 
but Royal assent to law passed by Parliament has not been 

■ refused since 17.07.. The King, in the exercise of his prero- 
gative, can create any number of peers; King William IV 
granted such permission to Earl Grey in these words: "The 
King grants permission to Earl Grey and to his Chancellor, 
Lord Brougham, to create such a number of peers as will be 
sufficient to ensure the passing of the Reform Bill, first 

■ calling up peers’ eldest sons. William R. Windsor, May 17, 
1832.’ But the King cannot exercise this right indiscri- 
minately; Lord Lyndhurst once made this abundantly clear: 

“It does not fellow that this or any other exercise of the Prsroga- 
, tive merely because it is strictly legal, is therefore consistent with the 


beyond the Seas, King, Emperor of India, do hereby declare my 
irrevocable determination to renounce the Throne myself and for my 
descendants and my desire that effect should bo given to this Instru- 
ment of Abdication immediately. In token whereof I have hereunto 
set my hand this tenth day of December 1936, in the presence of the 
^fitnesses whose signatures are subscribed. Edward R. 
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principlee of the constitution. The Sovereign may, by his Preroga- 
tive, if it should be thought proper, create 100 Peers with descendible 
qualities in the course of a single day. and this would be strictly 
legal; but every body must feel and know that such an exercise of the 
Prerogative of the Crown would be a flagrant violation of tho princi- 
ples of the Constitution.’ 

Peers are, therefore, now created by the sovereign on 
the advice of the Cabinet, and not otherwise. All other 
prerogatives and powers of the Crown are similarly exer- 
cised. Since the Revolution of 1688, the position of the 
Crown is summed up in the phrase, ‘jthe Crown was made,^^ 
the Crown was limited, the Crown was paid,’ 

l 

The powers of the Crown in regard to justice may be 
thus explained. It is the fountain of justice; thejcourls are 


The Crown and 
the Judiciary. 


His Majesty’s Courts of Justice. But the 
King does not, and cannot interefere, in the 


administration of justice, including prosecution, trial, sen" 
tence, etc. The judges, though appointed and dismissed in 
his name, are really appointed by the Ministers and removed 


by them generally on an address by both Houses of Parlia- 
ment. True, the prerogative of mercy is still his, but it is 


(exercised by the Home Secretary; _the Crown, however, 
has a right to be kept informed of the thing to which it is 
expected to append its signature. The responsibility is the 


Minister’s. 

The King opens and dissolves Parliament, but it is not 
his sole discretion as to how and when the power is to be 


, exercised. Conventions limit this power. 
Tho Crown and ■ 

Legislativo Parliament must be convened year after 

Powers. supplies and pass the Army 


Act. The Parliament Act, J-9J.1, limits the life of the 
-Commons. Parliament cor^ols its oym^jpro^dure. In 
exercising the power of granting dissolution of Parliament, 


he has to act according to the will of the nation. The exact 
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constitutional position was explained by the late Earl of 
Oxford and Asquith in a speech to Liberal M. P’s. Decem- 
ber 18, 1923, thus : "The dissolution of Parliament is in 
this country one of the prerogatives of the Crown. It is 
not a mere feudal survival, but it is a part, and I think a 
useful part, of our constitutional system, for which there 
is ho counterpart in any other country, such, for instance, 
as the United States of America. It does not mean that tJiQ 
Crown should act arbitrarily and wi hoiit the advice of responsible 
Ministers, but it does mean that the Crown is not bound to 
take the advice of a particular Minister to put its subjects 
to the tumult of a series of general election so long as it can 
find other Ministers who are prepared to give it a trial." 
The Crown grants a dissolution asked for only when there 
is reason to suppose that the House of Commons has ceased 
to represent the opinion of the country. The Crown can 
communicate to Parliament only by speech from the throne 
at the opening or close of a session or hy meassage; The 
ceremonies of opening, proroguing or dissolving Parliament 
are the only occasions when the King is present in the 
House of Lords where Commons are required to attend. 
But -all speeches and messages of the King are prepared by 
the Cabinet of the day and contain the policy of- the latter. 
The King cannot be present during debates in Parliament^ 
and though all laws are enacted by the 'King in Parliament,' 
it is really Parliament, and more particularly, the House of 
Commons that makes laws, the Lords cannot interfere, and 
much less can the King. Even the royal Proclamations 
issued for the administration of newly conquered countries, 
'and* Orders-in-Council relating to the Governmenti-bf 
Crown Colonies and India, - though issued by the King-in- 
' Privy-Council, are, in fact, prepared by responsible 
Ministers. 
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All tl iisdo es.not, however, mean that King’s influence in 
legislationis absolutely nil. Due to his experience with diffe- 
rent Ministries and Cabinets he is sometimes able to dissuade 
Ministers from a certain course of action, particularly before 
a legislative measure is actually introduced; he does not, 
however, refuse Royal assent to a measure passed by Parlia- 
ment. But he is above law, which means that he cannot by 
any process known to English constitutional law be made to 
appear before a court of law and held accountable for any 


measure or act. The responsibility is that of his Ministers. 

As head of the state the King is the chief magistrate, 
the head of the government. But, in actual practice, the 

The crown and 'Cabinet is the real executive. He appoints 
executive the. Prime Minister (the chief of the 

Cabinet), and on the latter’s recommenda- 
tion other Ministers. The Ministers are, in reality, appointed 
by the House of Commons, for in making his choice of the 
Prime Minister, the King appoints the leader likely to 
command the confidence of a majority in the Commons. 
The Ministers are the King’s Ministers and ^advisers, but, 


in practice, their responsibility-is to the Commons, i. e, to 
the representatives of the people. It is not constitutional 
for the crown to turn out at its will a Ministry. Even in 


foreign affairs, though the C row n a ccr edits British ambassa- 
dors for fo reign jcguntries, and receives foreign ambassadors 
^ the British^Cpurt, it js the Ministry that is really respon* 
sible for appointments. During the reigns of Queen 
Victoria and Edward VIE, no doubt, the Crown’s influence 


in foreign policy wasgreatandthesesovereignsdidintervena 
in important matters and on occasions exercised po'^erful 
influence in establishing relations with foreign states, but 
this'was due more to the personal abilities of these sover- 
eigns than to their legal powers. 
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•It is sometimes difficult for students of English constitu- 
tional' history to understand clearly the distinction between 

Crown and King ‘crown’ and ’King’. The ‘Crown’ is an 
tiistingmshed. institution which never dies, the ‘King’ is ' 

the individual who holds the institution. There may be a 
demise of the King but not of the Crown. The Crown is ' 
the symbol of imperial unity; it is the golden link that 
connects the various parts of the British Empire; the alle- 
giance of the people is to the Crown. The King occupies a 
very dignified position in social life as an individual. The 
King may personally be ignorant of many acts that arc done , 
in the name of the Crown. The Crown is the supreme: 
executive authority, and its powers are exercised by thej 
King as advised by his Ministers. The prestige of the 
Crown is surrounded by “the elements of mystic magnifi- 
cence which reside in its long history and hereditary situa- 
tion .. . its position does make it a force— a force which 
can -be overcome by a man of strong character, but to which 
a man of some generosity and perhaps some weakness . . , 
may succumb,’’ The exact position and influence of the 
Crown'many be summarised thus; the Crown has the right 
to be kept informed of the political situation, at home as 
yell as abroad; as.its signature is necessary for all statutes 
and many official documents, it can raise objections, offer 
suggestions to persuade or dissuade, and sometimes to make 
concessions, but not to finally obstruct the course of admi- 
nistration. Formerly, the Ministers used to advise the King, 
but at present the position, in practice, seems to have been 
.reversed, for it is the King who now advises the -Ministers, 
and a powerful King can sometimes do it effective!)’. 

THE CABINET 

The real executive in England is the Cabinet which h 
tesponsible for the administration of the United Kingdom 
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and the British possessions (excluding the self-governing 
dominions) beyond the seas. The King's government must be 
carried on, and so ■when one Cabinet falls another is formed 
in its place. A. V. Dicey thus speaks of the Cabinet: "While 
every act of state is done in the name of the Crown, the real 
executive Government of England is the Cabinet . . . No 
one really supposes that there is not a sphere, though a 
vaguely defined sphere, in which the personal will of the 
Queen has under the Constitution very considerable influ- 
ence". W. E. Gladstone spoke of the position of the 
Cabinet vis-a-vis the other institutions in these words: 

''The Cabinet is the threefold hinge that connects together for 
action the British Constitution of King or Queen, Lords and Com 
inons...L{ke a stout buffer-spring, it receives all shocks, and with- 
in it -their opposing elements neutralize one another. It is perhaps 
the most curious formation in the political world of modern times, 
not for its dignity, but for its subtlety, its elasticity, its many-sided 
diversity of power. ..It__.lives and acts simp’y by understanding, 
without a single line_ of written law vir constitution to determine its 
relations to ths Monarch, or to Parliament, or to the nation; or the 
relations of its members to one another, or to their head." 

The Cabinet is, therefore, one of the most curious out- 
growths of English political customs, conventions and usages. 

Three Councils It is at present one of the-three great coun- 
of the Crown Crown, the other two being the 

House of Lords and the Privy Council. We have already 
described the growth, composition, and function? of the 
House of Lords. To understand the exact functions of the 
present-day Cabinet, it is necessary to distinguish it from 
the Pri'vy Council. 

Formerly, particularly during the Norman rule, the 
Ciiriaj^as a permanent body of the King's advisers and 
Farly history of administrators, which performed iudkial, 
financial, executive and consultetive 
;functions. As time passed on and the work of the Curia. 
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increased in volume, the judicial functions come to be tran- 
sacted b}' two Courts (King’s Bench and Common Pleas), 
while the financial business was entrusted to the Exchequer. 
The remaining functions of advising and acting with the 
King, in matters of general administration, were performed 
by the Continual Council. This body became particularly 
prominent during the reign of Henry VII when its mem- 
bers were chosen, or rechosen every year, paid salary for 
the work done, and were bound to attend its meetings. Its 
'^functions covered the whole of the executive action and. 


..Curia becomes therefore, it became the executive organ 
Privy Council. government. It was during the 

reign of Edward . V.I J:hat it came to be called the Privy 
Council Later on, under the Tudors it was often divided 
into committes for the transaction of business. Its mem- 
bership varied with each reign, thus it was 11 in the year 
1509, 25 in 1547, 46 in the time of Mary, but only 13 
under Elizabeth. The representatives of the people (the 
House of Commons) controlled it by voting impeachment 
of its individual members. In 1833, the Judicial Committee 
of the Privy Council was created by a statute; similarly, at 
different periods the Board of Education, the Local Gov- 
ernment Beard and other departments were separately 
formed. 


During the reign of Edward VI, one of the committees 
of the Privy Council was entrusted with the transaction of 
Origin of the important business, and was, therefore 
called the Committee of State. Charles II 
created a body of trusted counsellors, called the ‘Cabal’, for 
consultation and advice. This committee, later known as 
the Cabinet, determined the policy of administration, which 
was formally approved by the Privy Council (to express the 
Royal will) and carried out by the various departments of 
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administration. The ‘Cabal’ system became unpopular in 
' the time of William III; therefore the Act of Settlement 
provided -that the Privy Council itself should decide all 
questions and the final decisions should be signed by all the 
members present. It also disqualified all persons holding 
salaried posts under the Crown from membership of Parlia- 
ment. These provisions were, however repealed during 
the reign of Queen Anne. 

With the accession of -George I, the first Hanoverian 
King of England, an important change 'took place in the 
_ , . ^ , composition and working of the Cabinet, 

the Hanoveri- George I appointed as his ministers the 
important leaders of the Whig Party. As 
he did not know English, he did not attend the Cabinet 
meetings; thus the King lost all initiative and control in the 
discussion and settlement of the policy of administration. 
His place was taken up by the Prime Minister. It was 
during the reign of George II that the Cabinet System was 
definitely worked out and established by Sir Robert Wal- 
pole. George III disliked it and tried to destroy it with 
the help of the Tories. After the disastrous loss of the 
American colonies, personal government disappeared and 
the Tory Party under Pitt became as loyal to the Cabinet 
and Party System as the Whigs. Queen Victoria loyally 
accepted the system after some wavering and this firmly 
placed the throne on a basis of popular control. 

The Cabinet is now the driving force of the administra- 
tion. It is continued on the principle that the King’s Gov- 
ernment must be carried on, so that when one Cabinet falls 
another is formed by the Prime Minister at the invitation 
of the King. The King sends for the leader of the party 
that is most likely __to command a majority in Parliament, 
i, e, in the House of Commons, and appoints him Prime 
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The King’s 
influence. 


Minister, inviting him to form the Cabinet. Under normal 
conditions, the Prime Minister so appointed usually consults 
the most important members of his party regarding the 
Formation of selection of Cabinet members. He then 

the Cabinet. submits the final list to the King who 

formally approves it, and the Cabinet’s personnel is then 
announced in the Gazette. Under abnormal circumstances a 
Coalition Cabinet is formed, including leading members of 
different political parties. Although the Prime Minister is 
free to choose his colleagues, the King exercises some kind 
The King’s influence in the selection of the ministers 

influence. three ways, viz. (i) suggesting the inclu- 

sion of some particular statesman in the Cabinet, (ii) refusal 
to accept a particular statenian recommended by the Prime 
Minister, and (iii) criticism of the selection of a particular 
statesman on the ground of the latter’s incompetency to fill 
a particular office. But all such influence-is in the nature 
of persuading and not coercing the Prime Minister. 

The composition of the Cabinet is a very important 
task before the Prime Minister. His choice naturally falls 
on those who are able and influential, although expediency 
plays some part in the selection. Usually experienced^ 
persons are appointed, although personal friendships are 
sometimes rewarded. Since the passing of the Ministers of 
Composition of the Crown Act, 1937, at least three Cabinet 
the Cabinet ministers and three Parliamentary Under-- 

Secretaries must be drawn from the House of Lords! - 
According to this Act the Cabinet Ministers are: Prime 
Minister and First Lord of the Tre asury, Chancellor of the 


Exchequer, Secretary of State for Home Affairs, Secretary 
of State for the Dominions, Secretary of State for Foreign 
Affairs, Secretary of State for Colonies, Secretary of State” 
for War, Secretary of State for Air. Secretary of State 
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for India, Secretary of State for Scotland, First Lord of 
Admiralty,' President cf the Board of Trade, Minister of 
Agriculture and^Fisheries, President of the Board of Educa- 
'tion. Minister of Health, Minister of Labour, Minister of 
Transport, Minister of Co-ordination, Lord President of the 
Council, Lord Privy Seal, Postmaster General, First Com- 
missfoher of Works and Minister of Pensions. They get 
salaries as fixed by the Act* As the House of Commons 
is the place where the political battle between the parties 
is fought. Ministries are made and unmade, and the Govern- 
ment is called upon to defend its policy before the repre- 
' sentatives of the people, most of the important Ministers 
and Parliamentary Under-Secretaries are drawn from the 
lower chamber. 

The personnel of a Cabinet is not regarded as fixed,-'and 
subsequent reshuffling takes place as a Prime Minister has 
power not only to form a Cabinet, but also to roconstruct it, 
at any time if circumstances render such a change desirable. 
Reconstruction These circumstances usually are the resigna- 

and reshuffling , . tut- • . i 

of a Cabinet. tion of some Minister or Ministers due to a 

• According to the Act the Prime Minister and First Lord of the 
Treasury gets £10,000 p.a ; then the second category includes Chancel, 
lor of the Exchequer, Principal Secretaries of State, First Lord of the 
Admiralty, President Board of Education. Minister of Health, Minister 
of Labour, Minister of Transport, Minister of Coordination, each 
getting £5,000 p a; the third category includes Lord President of the 
Council, Lord Privy Seal, Postmaster General, First Commissioner of 
Works, each £ 3,000 p.a.; the fourth Category includes the Minister 
of Pensions £ 2,000 p a.; the Parliamentary TJnder-Secretaries get 
£ 1,500 p a ; (hut the P. S. to the Treasury gets £ 3,000 p,a,; tha Finan- 
cial Secretary £ 2,000 and Secretary to the Department of Pensions), 
and the Assistant Postmaster gets £ 1.200 p.a ; each of the Five Junior 
Lords of Treasury get £ 1,000 p.a,; while the Leader of the Opposition, 
although the jnost troublesome thorn in the flesh of the Cabinet 
gets £ 2,000 p a. 
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The Prime 
Minister: his 
position and 
responsibilities 


crisis or otherwise, the desire of a Prime Minister for re- 
construction of his Cabinet after a successful general elec- 
tion, and the desire of a Prime Minister to strengthen the 
position of his Cabinet. In doing this work, the Prime 
Minister consults not onb' the leaders of his party but also 
the Ministers and statesmen affected. 

The success of a Cabinet and the nature of the policy of 
government depend upon the personality, character and 
ability of the Prime Minister. Ramsay 
Muir says that the Cabinet is the "steering 
wheel of the ship of state,” and the Prime 
Minister is the steersman. Curiously, the 
office and designation of the Prime Minister, though so 
often described in books on the English constitution, was 
not officially recognised until 1905, and not known to law 
until 1917. The Salaries Act of 1937, mentioned the salary 
attached to the office of ‘Prime Minister and First Lord of 
the Treasury.’ A stateman, as chosen by the King becomes 
Prime Minister on accepting the King’s commission to form 
a ministry. He is the leading figure in the Cabinet. His 
main duties are to form, summon, adjourn and preside over 
the Cabinet. He appoints and dismisses the Ministers and 
shapes the general policy of administration in consultation 
■w’ith his colleagues. He advises the King to dissolve Parlia- 
ment and order general election to ascertain the will of the 
electorate on important issues. Though the King can legal- 
ly object to the Prime Minister’s request for dissolution, he 
merely uses his influence to persuade his Ministers to drop 
the idea of dissolution. The Prime Minister is the sole 
means of communication between the Cabinet and the King. 
In the distribution of Crown’s honours and distinctions he 
has the decisive voice. On all matters of general policy he 
is expected to speak the final official word in Parliament. 
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He is, therefore, the recognised leader of the House of 
Commons unless, due to overwork, for example, in cases of 
national or international emergency, he delegates this work 
to any other Minister. It is the Prime Minister who 
makes public statement of governmental policy and accords 
interviews to representatives of the press. He is largely 
responsible for the foreign policy of Britain; he can ex- 
change public messages with Ministers in other countries; 
even when he does not hold the portfolio of foreign affairs 
he can actively participate in the shaping of foreign policy 
and the conduct of foreign relations, as was done by Neville 
Chamberlain in negotiating with Herr Hitler and signing 
the Munich Agreement although Lord Halifax was the 
Foreign Secretary. The Prime Minister can hold any port- 
folio he likes in addition to that of the First Lord of the! 
Treasury. 

The internal organization of the Cabinet is the result 

of an evolutionary process. At first the King used to pre- 

^ , . side over the meetings of his principal ad- 

Internal organi- 

zation of the visers. Since the accession of George L 
Cabinet. " , . . i i i 

this practice stopped and all power passed. 

to the Prime Minister who now presides over the meetings. 

Cabinet meetings are held for deliberating upon state affairs. 

The Prime Minister may call a meeting at his will" and 

according to necessity. Any member of the Cabinet inay 

also ask the Prime Minister to call a meeting; blit it is for 

the Prime Minister to comply with the request or hot. 

The time, date, and place of meeting are fixed by the Prime 

Meetings, how Minister, but the agenda is not mentioned 

although the members know what subjects 

are to be discussed. On an average, a meeting of the 

Cabinet la^te for two hours. Meetings are generally held in 

the afternoon. During the post-War period there haye been 
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more meetings than before the Great War, due to increase 
in business. During the War, meetings were held almost 
every day. There were more than 300 meetings in 1917, 
and 187 during 1918. In normal years the number of 
meetings is about eighty to ninety. 

There is no quorum for Cabinet meeting; the Prime 
Minister, or other Ministers may absent themselves in case 
of indisposition. An absentee member may send his 
Attendance .at Opinion on any matter in a letter to the 

meetinRs. Prime Minister. When the Prime Minis- 

ter is absent, the function of presiding over the meeting 
devolves upon a Minister who is an old statesman or is 
otherwise very influential in the Cabinet. There is no fixed 
order for seating of the members when the Cabinet meets, 
but important members usually sit next to the Prime Minis- 
What Subjects ter. AlHmportant matters arc discussed 
are discursed? Cabinet. Each Minister brings up 

matters relating to his department, because the Cabinet as 

< - 

a whole is responsible for the shaping of policy. “The 

questions discussed in the Cabinet are usually c^oncerned 

with the political events of the day. The members of the 

Cabinet ignore trivialities, and concentrate their energies 

and proved wisdom upon the solution of the problems of 

first-rate importance with which they are confronted’’.# 

The Budget and the King’s Speech are among the most 

important matters discussed; foreign policy comes next. 

The decisions of the Cabinet are not generally embodied 

in a formal document. Notes of decisions are kept in 

order to advise the Sovereign, to inform the succeeding 

No regular Cabinet, and to avoid possible mistakes 

minutes ate kept . . ,, , 

ana confusion. Members are debarred 

Ebbing note s dur,ing the proceedings, only the 

* Yu. The English Cabinet System, p 2(11., 
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P^ime Minister takes notes for communicating his own 
views and those of his colleagues to the Sovereign. The 
decisions are generally arrived at by a majority view. The 
opinion of the Prime Minister weighs much as he is the 
person responsible for the general direction of policy. The 
proceedings of the Cabinet are kept secret. 

There is a Secretariat attached to the Cabinet. The 

functions of the Cabinet Secretariat were thus summarised 

Functions of the jn the report of the War Cabinet in 1917: 
Cabinet Secre- 
tariat. (i) To record the proceedings of the War 

Cabinet; (ii) To transmit the decisions of the War Cabinet 
to those departments which are concerned in giving effect to 
them or are otherwise interested; (iii) To prepare the agenda 
papers; to arrange for the attendance of Ministers and other 
persons concerned; and to procure and circulate the docu- 
ments required for discussion; (iv) To attend.to^the corres- 
pondence connected with the work of the War Cabinet; (v) 
To prepare the report referred to in the previous section.* 
Some of the important matters before the Cabinet, 
which relate to technicalities, are referred to committees 

Committees of which the Cabinet is divided .for pur- 

the Cabinet. p^gg q£ more speedy and more efficient 

working. The most important committee of the Cabinet 
is the Committee of Imperial Defence which consists of» 
besides the First Lord of the Admiralty and the Secretaries 
of State for War and Air, such non-Cabinet members as are 
chosen by the Prime Minister on account of their expert 
knowledge of military affairs. Then there is the Committee 
of Home Affairs which deals with important questions of 
home adihimstration. There are ad hoc Committees to 
examine and study particular problems and prepare and 
consider Bills for introduction into Parliament. 


* Ibid. p. 359. 
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' • ■ The work of administration of such a vast Empire needs 
^r^at secrecy of important decisions and quick formulation 
of policies. This is impossible to achieve 

Inner Cabinet. 

' ■' in an unwieldy Cabinet of 23 Ministers. 

Usually, there is an Inner Cabinet consisting of very import- 
tant and influential Ministers whom the Prime Minister 
usually consults before going before the whole Cabinet. 
This ensures greater support to the Policy of the Prime 
Minister when it is formally discussed by the Cabinet. The 
War Cabinet, necessity of a smaller or Inner Cabinet was 

‘ ^ very much felt during the course of the 

Great War (1914-18) to ensure speedier decisions on War 
ihatters, more vigorous prosecution of the War, and greater 
Secrecy of Cabinet deliberations, Mr. Lloyd George formed 
the V/ar Cabinet in December 1916, after the resignation 
of Mr. Asquith (then Prime Minister) due to differences of 
Opinion with the former. This W^ar Cabinet was composed 
of- Mr. Lloyd George (Prime Minister), Lord Cur::on (Pre- 
sident of the Council), Lord Milner and Mr. Arthur Hen- 
derson (ministers without portfolio), and Mr. Bonar Law 
(Chancellor of the Exchequer and Leader of the House of 
Commons). Later, General Smuts was included in the War 
Cabinet, thus indicating the solidarity of the Empire in the 
prosecution of the War. Executive power and responsibility 
was thus concentrated in the small body of six men, in place 
of the unwieldy Cabinet of 23 administrative officers who 
wcrc.also active leaders in Parliament. Again, wlicn in 

W39. E„yIa„J declared war 
■ ^ ^ Germany, Mr. Chamberlain formed his 

Wat-Cabinet consisting of nine members, viz. Mr. Cham- 
berlain. Lord Halifax, Mr. Hore-Bclisha (later replaced by 
Mr. Stanley). Mr. Winston Churchill, Sir Charles Kingsley 
Wood. LordChatfield, Sir John Simon, Sir-SamuclHoare. and 
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Lord Sankey, Mr. Anthony Eden, though not included in 
the War Cabinet, as given special access to it. This Cabi- 
net was criticised as unwieldy for vigorous prosecution of 
the War, particularly by the leaders of the Opposition. 

The Cabinet, i e the body of 23 Ministers in normal 
times, must be distinguished from the Ministry which is a 
much larger body consisting of the Cabinet Ministers and a 
large number of other office-holders and Parliamentary 
Secretaries. Formerly, before the War of 1914-18, the 
Ministry was usually composed of 60 to 70 persons in all. 

Cabinet and post -War period new offices 

Ministry distin- were created and new departments-opened 
to cope with the increasing volume of 
governmental work. The new Ministries included Ministers 
of labour and pension, a food, controller and shipping con- 
troller. A separate i^r Board was created, followed later 
by additional ministries of national service, reconstruction, 
transport and coordination. So that at the present time 
the total strength of the Ministry, though not fixed by any 
Act or Statute but depending largely upon the arrange- 
ments made by each Prime Minister, reaches even a hundred. 
The resignation of a Cabinet involves automatically the 
resignation of the whole body of Parliamentary Secretaries 
and other junior officials who come into office with the 
Cabinet. 

This revolution in the composition of Inner Cabinet, 
i. e. War Cabinet, and Ministry and their relations with the 
House of Commons has been summed up in these words by 
Sir Sidney Low: 

“For the ministerial and administrative cabinet collec- 
tivey responsible to parliament, -officered and recruited 
ehtirely-from the parliamentary circle, intimately related to 
'thef sHouse of Cominohsi framed on rigid party lines, and 
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conferring with absolute secrecy, we have a cabinet which 
is not a ministry and a ministry which is not a cabinet; a 
cabinet which directs but does not administer; a ministry 
which has exchanged collective responsibility for individual 
responsibility; a cabinet which has very loose connection 
with the House of Commons, and for some purpose is 
virtually independent of it; which stands outside our party 
divisions; which admits to its confidental deliberations 
representatives of all the great states of the Empire as well 
as those of the United Kingdom; and which still holds 
private, but no longer in the strictest sense, secret 
meetings. 

“Like most revolutions it is really the result of a long 
process of evolution . . . The inner cabinet had long existed 
in a more or less unacknowledged form. Mr. Asquith 
regularized the inner cabinet and gave it definite status as 
the war cabinet, and he made a step towards abolishing the 
secret conclave by providing this committee with a 
secretary,” 

The exact position and powers of the British Cabinet in 
the governmental system of the United Kingdom evokes the 
Exact position surprise as well as the admiration of 
of the Oabinet. foreign observers. Although in theory 

the Cabinet is the servant of Parliament, u e. really the 
House of Commons, inasmuch as it carries out the policy of 
the House and remains in office so long as the House gives it 
confidence, in actual practice, the Cabinet is the master of 
the House and controls it in many ways. The Cabinet 
IS drawn from the majority party in the House, whose 
recognised leader is the Prime Minister. According to 
party discipline the rank and file of the party supports the 
policy of the Cabinet in the House. It is the Cabinet that 
instructs the party whips to order the members of the party 
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to vote in a particular way on a certain measure. Moreover 
the majority party is anxious to retain its own Cabinet in 
office as long as possible, hence individual members of the 
party feel compelled to obey implicity the instructions of 
the party, whips. Individual freedom of the members of the 
party is thus destroyed, particularly in regard to criticism of 
Dictatorship of policy of their Cabinet. Moreover the 

the Cabinet Cabinet decides what particular days are to 
be allotted to non-official business. Most of the time of the 
House is really devoted to a discussion of measures, general 
and financial, introduced by the Cabinet. Private members 
may criticise these measures and the Opposition may, if it 
chooses, bring forward a yote of non-confidence in the 
Cabinet. But the Cabinet, relying on the blind support of 
the rank and file of its party, may well afford to disregard 
the wishes of the opposition and scoff at. its citicism. A 
private member anxious to have his measure passed by the 
House must humour the Cabinet and win its support, other 
wise he has not the least chance of successfully piloting his 
measure through the House. In this way, the Cabinet 
controls the House and this is often described as the dictator- 
ship of the Cabinet. No doubt, under the present systetn, 
the House works generally to register the will of the 
Cabinet, though on occasions the Cabinet has to face 
vigorous criticism of its measures and policy. 
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THE WHITEHALL AND CIVIL SERVICE 


Of all the existing political traditions in England, the least 
known to the public, and yet one of those most deserving attention, 
is that which governs the relation between the expert and the lay- 
man. {President Lowell) 

The outlook, power and quickness in comprehension, the gift of 
dealing with people the readiness to take the initiative and to as- 
sume responsibility, are all in the main higiily developed when the 
business to be transacted is seen by Civil Servant against a back- 
ground of other knowledge of the type through which the mind has 
become developed. {Lord Haldane) 

THE WHITEHALL 

While No, 10, Downing Street, the official residenceof 
the British Prime Minister (the place where Cabinet meet- 
ings are generally held), shapes the policy of government, 
and while it is in the Parliamentary Houses that the policy 
is approved, it is in Whitehall that general administra- 
tion, in accordance with the policy of the Government of 
What is the the day, is conducted by an army of depart- 

Whitehall ? mental chiefs and civil servants, experts in 

the art of government. The offices in the Whitehall are 
ever buzzing with activity unmindful of the political battles 
raging in the House of Commons or_jthe serious and secret 
discussions taking place among the Cabinet Ministers. Cabi- 
nets may^come and. go,, the departmental heads in the 
WhitehaU may change, but the permanent administrative 
experts carry on their duties of administration _ unconcer- 
nedly. 

While the Cabinet lays down the policy, all details 
connected with the w'orking out thereof and all routine 
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business arc left to the various departments of State. At the 
head of each of these departments is placed a member of 
the Government who is responsible for everything done or 
left undone by the department. In most of these depart- 

, ments there is an Under-Secretary, who is 
Departmental - 

heads of admi- also a member of the Government. It is 
nistration. , 

a frequent practice for one of these two 

€ 

ministers to be chosen from the Lords and the other from 
the Commons, in order that there may be some person in 
each House competent to answer queries with regard to the 
work of the department. Both representatives, however, 
of the Home Office and the Board of Trade are now in the 
House of Commons. 

Besides these parliamentary heads of departments there 
are a number of permanent officials and a clerical staff. It 
is probable that when anyone is first appointed to the head- 
ship of one of these government office he has no practical 
experience of running a government department. His time 
is also occupied by his other parliamentary duties. It is, 
therefore, necessary that there should be permanent trained 
officials, on whom the parliamentary head may rely, and 
who preserve the continuity of the administrative work of 
thej^arious offices. Indeed, to a large extent they direct 
the executive machinery of the country, but, while they 
are responsible to their parliamentary head, the latter is 
person who is responsible to Parliament, and thus to 
the nation, for the proper and efficient administration of its 
affairs. 

The existing departments are the result of a long deve- 
lopment since the days when the officials whom we now 
call civil servants were, in fact, servants of the King’s 
household the King’s clerks for collecting money, and 
secretaries who conveyed the King’s orders to his subjects. 



THE WHITEHALL AND CIVIL SERVICE 


203 


But nowadays th e civil service is not paid out of the King’s 
income, as their salaries are directly voted f rom the public 
funds by the representatives of the people in Parliament. 
Only since 1848, however, have the estimates for the 
various departments been presented to Parliament in detail. 
The present basis of administr ation, therefore, is compara- 
tively new, bu ^ the fu nctions performed by the departments 
are in many cases very old. 

The fi mctio tis of the various departmentsare now generally 
laid d own b y Parliament. Members of Parliament and the 
general public seem to forget that when some new govern- 
mental activity is created, somebody must be appointed to put 
it into practice. Policy is expressed in the Act of Parliament, 
but an Act is not self-executing. It makes work for some- 
body, and often fora large number of persons. Fore.xample, 
the National Insurance Act of_^1911., necessitated a large 
addition to the civil service and so did the Education Act of 
1918, but Workmen’s Compensation Act hardly meant any 
increase of work of the national civil service because its 
administration largely devolved upon local authorities. 
Parliament, when it passes an Act, usually designates the 
department by which it is to be administered. If practicable, 
it names one of the existing departments, but when necessary 
a new one is also created. Several new d epartm ents have 
been br ought into existence within the past dozen years or so. 

The following, at present, are the Departments of State, 
which control the work noted against each: 

Home Office — Control of Police-r-Itn migration— Prisons 
— Public Order — ^Working conditions 
in Factories, etc. 

Foreign O^ice— Relations with Foreign Powers. 

- Dominion , Off ice — Relations with Do minions— Business of 

s. ) 

the Imperial Conference. 
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Colonial Office — Administration of the Colonial Empire. 

War Office — Administration bf the Army. 

Air MtJUJfry— Administration of Royal Air Force and 
Control of Civil Aviation. 

India Office — Administration of India. 

Burma Office — Administration of Burma. 

r AdmiVafiy— Administration of the Navy. 

Ministry for the Go'ordination of Defenc -——Co-ordination of 
Defence Departments. 

Board of Commercial and Industrial Policy— Ad- 

ministration of Statutes relating to merchant 
shipping, key industries, patents, etc- — Overseas 
Trade — ^Mines — Collection of Statistics, 

Ministry of Supply — Administration of supply for War 
Department. 

Lord Privy Seal — (Minister without Portfolio)— At the 
moment the Lord Privy Seal is in charge of Air 
Raid Precaution measures. 

, Privy Council— ^'Formal duties in connection with making 
Orders in Council — Scientific research. (The 
Lord President is a member of the Cabinet and 
acts as a Minister without Portfolio) 

^'Ministry of Health — Administration of all Local Government 
and Health services-Housing and Town Planning. 

'Ministry of Transport — Administration of Transport, Com- 
munications and Roads. 

Board of Education — Aministration of all Education services. 

Ministry of Labour — 'Administration of Employment and 
Unemployment — Labour disputes. 

Ministry of Pensions — Administration of Pensions. 

Ministry of Agriculture and Fisheries — Administration of 
Agriculture and Fisheries — Control of Marketing 
Schemes. 
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Chancellor of the Duchy of Lancaster — (Minister without 
Portfolio) — At the moment the Chancellor is in 
charge of the Refugee problem. 

Treasury — Administration of Finance and Expenditure. 
Scotland — Administration of all Departm ents for Scotland. 
Office of Work — Control of pu blic buildings, ancient monu- 
ments, royal parks, etc. 

There has recently been a feeling that the na ultip licity 
of departments has led to in efficiency in administration due 
to lack of greater coordidation and homogeneity. A re- 
arrangement of the departments so as to reduce their 
number is sometimes suggested as a step towards improve- 
ment. Stafford Cripps,* for example, suggests that the 
reduction in the number of departments and re-grouping of 
their duties may be made thus: Defence (in charge of War 
Office, A dmira lty, Air Ministry an d Ministry for the Co- 
ordina^n of National Defence, Lord Mvy Seal, Ministry 
of Suppl y, and Ministry of Inform ation); Treasuryj Forewy 
Office (to include Foreign Office, India and Burma); Empire 
(including Dominion Office and Colonial Office); Home fin 
charge of Home Office, Fact y y leg islation, l^ace and War); 
Trade (including Board of Trade, Shipp?ng, Overseas Trade, 
and Mines); Health (to include Ministry of Health, and 
Local Government); Transpo rt: Labour ; A gricultur e and 
Fisharie s: S cotland ; Bo ard of Education (including Office of 
Works, Ministry of Pensions, Duchey of Lancaster, and 
Privy Council together w'ith Scientific Research, etc.) 

Besides the Treasury (which stands apart and in a sense 
controls the activities of the others) the existing depart- 
ments can be grouped into four types. First, there are those 
which emboc^ the oldest funedons of government; namely, ’ 
defence and the maintenance of law and order. In this 


Democracy Up-To-Date. pp. 83-81, 
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class come the War Office, the" Admiralty, the Air Ministry 
and the Home Office, Scotland; there are departments which 
How present h^ve to deal with external relations (exter- 
- miy England) — the Foreign Office, the 

Office of the Secretary for Scotland, the 
India Office, and the Colonial Office, Third come the 
economic departments such as the Board of Trade and the 
Ministries of Labour, of Agriculture, and of Transport. To 
these might be added the office of the Postmaster-General, 
although this service is connected with the Treasury. 
Finally, there are departments which deal with matters of 
social amelioration — the Ministry of Health and the Board 
of Education. 

These departments are variously organized. Some are 
headed by Secretaries (Home, Foreign, War, Air, Scotland, 
India, Dominions, Colonies); some arc nominally orgainsed 
under Boards (Treasury, Admiralty, Education, Trade) but 
are virtually controlled by single individuals; and some 
again, have single heads known as Ministers, (Labour, 
Agriculture, Health, Pensions, Transport). Each depart- 
ments, however organized, is an administrative unit by 
itself, but there arc interdepartracntakcon-imittees for the 
consideration of matters (the health of school children, for 
instance) which concern more than one department. These 
agencies of liason have been increasing in recent years so 
that the whole administrative machine has become a stu- 
pendously complicated one. 

It would take an entire volume to c.^Iain the organiza- 
tion and describe the functions of all the departments. 
There are now twenty six. of them, and indeed more than 
that number if the term "department” be considerd in a 
broad sense. It must suffice, therefore, to indicate the struc- 
ture and principal functions of a few departments only. 



THE WHITEHALL AND CIVIL SERVICE 


207 


The givot the English system of national finance is 
the Exchequer. It is one of the oldest of existing govern- 

The Exche- mental institution, having originated in 
hlorman times. At the outest, it was merely 
the King’s agency for collecting his own income; then it 
became the machanisra by which the national taxes were 
gathered, but it still remained under the King’s immediate 
control. Finally, since 1689, it has become responsible to 
Parlia ment, and in particular to the House of Commons. 
The basis of this Parliamentary control is to be found in the 
fact that no money can be brought into the Exchequer, or 
paid out of it save by the authority of Parliament. Whether 
realised by taxation or by borrowing, it must be paid in the 
first instance to the credit of the Exchequre where it goes 
into the Consolidated Fund, and the Exchequre will notissue 
it out of this fund except on the authority of Parliament. 
Sometimes Parliament gives this authority in a continuing 
from— that is, it provides that some salary or other expen- 
diture shall be a permanent charge on the Consolidated 
Fund, but for the most part the expenditures are authorised 
annually by means of definite appropriations. 

Th^ head of this institution is the Chancellor of the 
Exchequer, a member of the_^Cabinet and a very important 
one. With tlie^ssible exception of the Secretary of State 
for Foreign Affairs he holds the most important portfolio in 
the ministry. It is not necessary that the headship of the 
Exchequer shall be held by a financial genius, for there are 
financial experts among the Chancellor’s immediate subordi- 
nates, and from these he can obtain advice on any technical 
matter. Nevertheless, a capacity for dealing with figures, a 
good memory, and a relish for details are qualities which 

e. — — 

Chancellor of make any statesman’s tenure of the office 

the Exchequer more palatable. Gladstone, although an 
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idealist and a scholar, was very much at home in the realm 
of finance. He would probably have made a huge success 
as a banker or brolcer. But the most important among the 
qualities which a Chancellor of the Exchequer must have 
is the ability to think quickly and to express himself clearly 
on the floor of the House. He will have questions of all 
.sorts hurloJ at him from the benchc.ss on imth sidc.s, from 
above the gangway and from below it. Many of these will 
not be framed to embacass him but merely to elicit 
explanations of matters which arc obscure to the average 
member. He must be able to give, in a few words, an 
cx'planation that explains. It is surprising how few men 
can do this. Many parliamentarians, when asked to dear 
up some difficulty in the minds of their hearers, only make 
it a little more confused than it was. 

The Chancellor of the Exchequer is not merely the 

traditional head of this ancient institution, he is also the 

*■ 

actual (although not the titular) head of the Treasury. Here 
we encounter a complication of nomenclature which is very 
confusing to the student of English government. At Wash- 
ington there is a Treasury Deparlpmcnt (often more briefly 
known as the Treasury) whose head is known as the Secre- 
tary of the Treasury, a member of the President’s cabinet. 
He is the finance minister of the United States. But in 
England the organization is by no means so simple. There 
the Treasury is nominally under a board which is presided 
over by a First Lord of the Treasury. This post of First 
Lord is usually (but not always) held by the Prime Minister, 
but in any case the First Lord of the Treasury does not serve 
as the real head. Nor yet do the junior Lords of the 
Treasury serve as members of the treasury board. The 
board as a board, is a sham. It exists in name only. All 
its functions, including those of its titular head, are exercised 
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by. the Chancellor of th e Exch equer. He is the real finance 
minister. It is he who is responsible for making the receipts 
cover the expenditure and for initiating whatever legislation 
may be necessary to bring this about. It is he who defends, 
on the floor of the Hoase, the^ financial policy of the 
Government. His financial proposals are the proposals not 
only of the Treasury but of the Ministry as a whole. Being 
a member of the Cabinet he first la 5 's his proposals before 
that body, and his colleagues may persuade him to modify 
them, particularly as respects the larger issues; but in the 
main the Cabinet defers to the advice of the Chancellor. 
Inevitably it must do so for the Chancellor has his recom- 
mendations worked out carefully; he has had data collected 
for him by his subordinates; he has expe rt advice on all 
technical matters; he has a great ad^ntage over hi5 collea- 
gues who have little but their own off-hand, judgment to 


rely upon. 

The Home Office is a relatively s malljigpar tment with 
a miscellaneous group oHunctions. It is headed by a Home 
Secretary^vha is invariably a member of the Cabinet. 
Under him isa Parliamentary Under-Secretary, a Permanent 
Under-Secretary, a prison commissioner, a 
metropolitan police commissioner, a chief 
inspector of factories, several inspectors of constabulary, 
and about four hundred other officials of varying ranks and 
grades. Only the Home Secretary himself and the I^arlia^ 


2. The Home. 
Ofnee. 


mentary Under-Secretary are political^ officers; the rest are 
permanent officials who do not go out of office when a 
change of Ministry takes place. 

In a general way the Home Office is concerned with 
the maintenance pf^w and order, with police, police 
courts, prisons, pardons, the naturalization of aliens, the 
extradition of criminals, the s^upeivision of liquor licensing; 
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and the surveillance of potential trouble-makers. Its func- 

t 

tions are mainly those of a department of justice or interior. 
Not wholly so, however, for the Home Office has charge of 
factory inspection and the enforcement of factory laws. It 
is rather strange that this purely industrial function should 
be givento a non -industrial department, but the explanation 
is historical. Over a century ago (1833) when the first 
Factory Acts were passed, the inspectors were attached to 
the Home Office because there was no other convenient 
place where to put them and because factory inspection in 
those days was looked upon as a police measure designed 
primarily for the prevention of crime and immorality. To- 
day the work has a far more broadly constructive purpose 
and has little relation to “law and order” in any literal 
sense, but its supervision remains where it was originally 
placed. Unlike. the corresponding department in continen- 
tal European countries (known as the Ministry of the In- 
terior), the Home Office in England has no supervision U.- 
over local government save in the matter of policing. ' 

The Foreign Office is headed by a Secretary of State 
for Foreign Affairs, who is alwa 3 ''s of Cabinet rank. The 
Prime Minister has occasionally taken this portfolio for 
himself. The Secretary is assisted by a Parliamentary 

V ‘ 

Under -Secretary, a permanent under-secretary two assistant 
under-secretaries, a financial officer and several counsellors, 

8. The Eoreign besides a subordinate staff of considerable 
dimensions. The functions of the Foreign 
Office are world-wide and its work is mainly subdivided by 
groups of countries rather than on a basis of differentiation 
in the subject matter to be dealt with. Each section of the 
Foreign Office deals, therefore, with correspondence and 
general policy arising 6ut of British relations with a certain 
portion of the world-map, — with Africa, the Far East, and 
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SO on. During war time this office becomes the most ? 
important department of administration. 

The Foreign Office collects and reviews information 
about all foreign countries; it gives instruction to British 
ambassadors, ministers, and other diplomatic officials abroad; 
it deals with foreign diplomats in England; it negotiates 
trades; it arranges for British representation in interna- 
tional conferences. Formerly, it had supervision of the 
cjDnsular service but the main functions of this service, 
namely, the development of foreign trade and the negotia- 
tion of commercial agreements, are now supervised by the 
Overseas Trade department of the Board of Trade. The 
Foreign Office, unlike the Home Office, functions for the 
whole British Commonwealth of Nations and not for Eng- 
land alone. 

The Ministry of Labour is a new department, estab- 
lished in 19^^. Since its inception the Minister of Labour 
has been a member of the Cabinet. The functions of this 
Ministry ace not altogether new; most of them were taken 
over from the Board of Trade. In a general way, the 
4 The Ministry Ministry of Labour deals with the personnel 
of Labour. arising out of industry, supply and 

organization. More particularly it has to do with concilia- 
tion and arbitration in industrial disputes, with employment 
exchanges and unemployment insurance, with trade boards, 
and with the compilation of labour statistics. In a word, 
this department concerns itself with problems of industrial 
personnel rather than with questions of industrial produc- 
tion, marketing, and financing. It supervises the working 
of the'' industrial Courts Acts of 1919 which provide 
machinery of investigation and arbitration in the case of 
labour disputes. It has functions with reference to the trade 
boards or minimum wages commissions as they are called 
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in the United States. These boards, appointed under the 
aegis of the Ministry, are composed of members representing 
the employers, the workers, and the public. When a trade 
board, thus constituted, fixes a minimum rate of wages in 
an industry, the Minister of Labour issues an order making 
it obligatory upon employers to pay at least this rate. 
Employment exchanges were first established under govern- 
mental auspices in 1909. After the War they were greatly 
increased in number; they now dot the whole country. 
Their business is to find jobs for workers and workers for 
jobs. They are maintained out of public funds. In 1920, 
moreover, the Employment Insurance Act greatly widened 
the scope of the Government's insurance against unemploy- 
ment and threw a large additional burden on the Ministry 
of Labour. 

The argument for unemployment insurance has been 
summarised as follows: 

Unemployment is now recognised to be a normal pheno- 
menon of the industrial system, due to fluctuations of trade 
or season, or to maladministration of works. The unem- 
ployed, therefore, are not merely persons who suffer dis- 
tress while they earn no wages, but are a reserve of the 
industrial army, waiting in slack periods to be called up in 
times of pressure. But the reserve of an army must be 
maintained in efficiency while not actually in the trenches, 
and therefore unemployment insurance funds are for the 
maintenance of an industrial reserve. This reserve, how- 
ever, is useful not to any one industry taken separately but 
to the whole community, and the Government in the un- 
employment insurance system is, therefore, performing an 
industrial function for the sake of the whole community. 
No doubt the function might be better organised and 
improved,, but even as it is, the system is an advance on the 
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chaotic creation of distress by unemployment, varied as it 
was until the twentieth century by sporadic and not 
altogether kindly exhibitions of deterrent charity. 

Viewed as a whole, then, the Ministry of Labour is an 
office for the farthera nce of employment and of good 
relations between employers and workers — xiot for the 
control of these relations. To some extent it does restrict 
and control these relations, as in the case of trade board 
orders, but the tendency has been to promote and supple- 
ment the activities of labour unions, joint industrial councils, 
and other voluntary bodies rather than to substitute for 
them the authority of the sovereign State. 

The Ministry of Health, established in 1919, bears a 
somewhat misleading name. Its functions are partly, but 
5. The Ministry primarily, concerned with the public 

of Health. healthy It took over, at its creation, the 

principal duties of the old Local Government Board and 
combined these with the work of the national insurance 
commissioners. The Ministry of Health also acquired duties 
from other departments. For e.xample, from the Board of 
Education the medical inspection of children, and from the 
Home Office certain powers in relation to the insane and 
feeble-m inded . On the other hand, some of the functions of 
the Local Government Board did not come to the Ministry 
of Health but went else h/ here, e g some functions in rela- 
tion to municipal tramways went to the Ministry of 
Transport. 

In general, this Ministry now deals with the adminis- 
tration of the ^poor law relief, with the audit of local 
gc-vernment account, with quarantines, the prevention of 
epidemics and the protection of the public health in a 
broad sense, as well as with a multitude of the matters that 
concern the government of urban and rural communities. 
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The new Ministry of Health was formed in order to fix 
Powers of responsibility and to co-ordinate adminis- 

Health Ministry, tration. To it were transferred by the 

Ministry of Health Act^ 1919, sabject to certain provisos, 
these powers; all the powers and duties of the Local 
Government Board; all the powers and duties of the 
Insurance Commissioners and the Health Insurance Com- 
missioners; all the powersof the Board of Education relating 
to maternity and infant welfare, and to the medical inspec- 
tion and treatment of children and young persons; all the 
powers of the Privy Council and of the Lord President 
under the Midwives Acts, 1902 and 1918; such powers of 
the supervision of the administration of part I of the 
Children Act, 1908, as had hitherto been exercised by the 
Secretary of State. There may also be transferred to the 
Minister certain specified powers— particularly the care 
of sick soldiers (now under the control of the Ministry of 
Pensions) and the control of 'lunacy (formerly handled by 
the Home Office) and any other powers or duties in 
England and Wales of any government department which 
relate to matters affecting, or incidental to the health of 
the people. 

One important feature of the Ministry is the establish- 
ment of consultative councils, at present four in number, 
dealing with the medical and allied services, the working of 
approved, societies, local health administration, and general 
health questions. The Ministry administers the old age 
pension provision. A department has been formed to deal 
with the welfare of the blind. Housing is an important 
branch of work. The Ministry also possesses powers for the 
initiation and direction of research. The Minister is assisted 
by one Parliamentary Secretary and a large 
staff of medical officers. 


Consultative 

Council 
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Several new departraents were created since the out- 
break of the war in 1914, some of which were of an 
ephemeral nature, intended to meet merely temporary 
emergencies, and now disbanded. Examples of these are 
the Ministries of Blockade, National Service, Munitions, 
Shipping and Food. Tiic short-lived Ministry of Recons- 
truction has now been dissolved and its work is absorbed by 
the separate departments concerned. A few of the depart- 
ments created by the exigencies of War still remain, and 
some of these show every likelihood of being permanent; 
of these the Ministry of Transport and the Ministry of 
Pensions are by far the largest. The latter was created in 
1916 by an Act of Parliament which transferred to it the 
powerTahd duties of the Admiralty, the Chelsea Commis- 
sioners and the War Office in respect of the administration 
of pensions. The department of Scientific and Industrial 
Research is another important post-war department. The 
committee of -the Privy Council for this purpose was 
appointed by Order -in-Council in 1915 to direct, subject to 
conditions prescribed by the Treasury, the application of 
any grants made by Parliament for the organization and 
development of scientific and industrial research. The 
committee consists of the Lord President of the Council, 
w’ho acts as president of the committee, the Colonial Secre- 
tary, Chancellor of the Exchequer, Secretary for Scotland, 
Chief Secretary for Ireland, Presidents of the Board of Trade 
and Education, and five others. At the same time, an 
advisory council and a separate departments w'as created to 
whom all prososals for research were referred. A number 
of Research Boards, such as the Fuel Research Board, have 
been created within the department for the purpose of 
special investigation. 

There are also a number of older departments such as 
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the Board of Trade (comprising the two main divisions of 

6. other (1) the department of public services admi- 

Departments nistration and (2) the department of com- 
merce and industry), the Ministry of Agriculture and Fishe- 
ries, the Board of Education, the First Commissioner of 
Works, and the Postmaster-General. All these departments 
carry on work which their respective names indicate. A 
practice also grew up during the last War of appointing a 
prominent statesman to Cabinet rank without burdening 
him with even normal administrative duties. The “War 
Cabinet” of Mr. Lloyd George usually contained at least 
two of these “ministers without portfolio”, and the practice 
was in the second war been continued. 

The India Office was till August 1947 the office of the 
Secretary of State for India, one of the Principal Secretaries 

7. The India of State. From this office was controlled gene- 

rally the administration of the vast Empire 
of India. The Secretary of State for India, a member of the 
Cabinet, was the head of the office. There were under him 
two Under-Secretaries, one Parliamentary and the other 
Parmanent. The Parliamentary Secretary was a member 
of Parliament but was not generally a member of the Cabinet. 
There was also a Council of Advisers, with a minimum of 
three and maximum of six Advisers appointed by the Secretary 


of State for a five year-term, for advising him in the discharge 
of his duties. The Secretary of State for India was a constitu 
tional adviser to His Majesty the King in all Indian affairs, he 
exercised general powers of superintendence, direction and 
control over the Governor-General and Provincial Governors, 
and recruits candidates to the Indian Civil, Police, Irrigation, 
and other services as laid down in sections 243, 246, 269, 
273 and 314 of the Government of India Act, 1935. He was 
responsible to Parliament,,like .eyery other Cabinet Minister, 



217 


the WHITEHALL ,AND CiViL SERVICE 


THE CIVIL SERVICE 




The extended arm of the real executive in England, 

the arm that enables the various departments to function 

successfulh', is the Cml Service which is now noted for its 

efficiency and ability. The ^h^ory of this' service is full" 

of considerable interest and surprise. Before the sixteenth 

' century the administration was conducted, in the remote 

parts of the country by persons who were, for all practical 

The old system Purposes, the- nominees of the King’s cour- 

lacked effici- tiers and barons. The system was extre- 

ency. 

mely inefficient and unworkable. “The 


adminisfa- a tive ap paratus of England from the rniddle of the 
sixteenth to the end of the eighteenth century worked so 
badly as to call fo^i law after law from the central authori- 
ty, each complainin g that thg preceding ,one had not. been 
properly executed. The pi^eambles to these laws were com- 
pounded of complaints, scolding and exhortation.’’* The 
absence of a central officer to watch and control the con- 
duct of local authorities led to serious financial loss and 
physical and spiritual miseries. The law were really 
executed hy the local gentry, mostly unpaid and non-profes- 
sional. There was no distinction between purely executive 
and judicial work. 

It was towards the close of the sixteenth century that 
an attempt was made at exercLing central control over 
local administration, particularly in regard to the enforce- 
ment of Poor Laws for ameliorating the condition of the 
famine-stricken people. In 1631, the Book of Orders 
.published the orders and directions for the better adminis- 
Begiauings of tration of justice and more perfect informa- 

Gontral Coutrol. . c . 

tion of His Majesty in regard to poor 
relief, etc. The outbreak of the Civil War interrupted the 


* Finer. Theory and Practioe of Mordern Government, p. 1283. 
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centralisation. The seventeenth and eighteeth centuries 
"were the period of English colonial activities which occupi- 
ed too much time and attention of Parliament. Towards 
the end of the eighteenth century, then, the administrative 
system of England was ‘decentralized, non-professional, 
non-bureaucratic, liberal, with a dispersed and incoherent 
arbitrariness.’ The administrative reform came along with 
constitutional reform, particularly because both systems, 
administrative and constitutional, were equally defective and 
the success of the latter depended upon that of the former. 
There was no definite record of the salaried employees, no 
central check over them, and “the American colonies were 
the happy hunting grounds of absentee salary-takers.” 

The year 1855 marks the beginning of the present 
British Civil Service. It is curious, indeed, that Macaulay’s 
plan of recruitment to Civil Services under the East India 
Company in India, became a pattern also for the reform of 
the British Services. Lord John Russel’, the Prime Minister, 
and Sir Charles Wood (Chanc eller of the Exchequer) ins- 
tituted an inquiry into the various departments of adminis- 
tration, conducted by Sir Charles Trevelyan (a brother-in- 
iaw of Macaulay) and Sir Stafford Northcote. The report 
The Reform of appeared in 1853 and its plan of reform 

1855 in English was greeted by John Stuart Mill as ‘one of 

’Services. 

the greatest improvements in public affairs 
ever proposed by a Government’. separate type of 
examination was recommended for recruitment to different 
divisions of services. They further recommended general 
education as the standard, and not technical education, for 
those appearing at the competitive examinations. On May 
21, 1855, an Order-in-Council was issued, establishing the 
Civil ServiceCommission of three members holding office dur- 
ing the pleasure of the Crown ‘to conduct the examinations 
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of young men proposed to be appcinted to any of the 
junior situations in the Civil Establishments.’ The Commis- 
sion was empowered to. lay down qualifications regarding 
age, health, ability and general knowledge for the competi- 
tors. The competition was, however, only p^ermissive, for 
persons of mature age could enter the services without a 
certificate from the Commission. 

t.* ' 

Another Orderin-Council, issued June 4, 1870, com- 
pleted the whole system of appointment, by (i) making 
competitive test obligatory for all new entrants to services, 
(ii) providing for exemption for professional officials if the 
Commissioners thought them fit, (iii) providing for direct 
appointment of certain officers bj" the Crown, (iv) authoris- 

, .. ing Heads of Departments, with the appro- 

Completion of _ t- - 

the System in val of the _ Civil Service Commissioners, 
to dispense with. examination for certain 
situations and (v) givingjpecial authority to the Treasury 
in the sphere of departmental organization. Several Comv 
missions were appointed later, (for example, in 1875; v 
1884-90, 1910-14 and 1918), to lay down detailed rules and 
suggest improvements in the system of recruitment, etc. i 


Thus the present S 3 'stem of Ci vil Service in England , 
based on open competition, has provided an army of efficient 
, permanent administrative officers of dif- 

Present Civil 

Services in ferent ranks. At the present time nearly 

England. half a million per sons. ^e employed as civil 

servants. Jn _ the ^various departments. Of these about 
330,000 are in the industrial departments, including Dock- 
yards, Arsenal, and ]Post Office; JO, .000 in .the clerical 
establishments; .^16,000 ^s ex^utive officia ls; 1,300 admi- 
nistrative officers; 2,500 inspectors in the various depart- 
ments; and J7,000. professional, technical and scientific 
workers. The administrative officers form the brain of the 
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Services, and they come mostly 'from Oxford and Cam- 
bridge. r ^ 

The Civil Servants are not allowed to align themselves 
wkh party politics.^f Being permanent servants under the 
Crown, they have to carry out the policy and orders of 
their Departmental Heads and Ministers. Their promotion? 
from one grade to another are generally mechanical. 
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THE ENGLISH JUDICIARY 

not self-operatiw they have to l)a appli- 
ed byjmen. And application involves interpretation by a Court, 
since it is a principle of the British” Constitution that only express 
and unambiguous words— perhaps not even these — can deprive the 
citizen of his title to have the meaning of legislative intention settled 
by a Court of Law. \B. J. Laski) 

Where Justice is destroyed by Injustice and Truth by Untruth 
under the very nose of the Jac'ges who simply look on, all those 
who preside over that Court are as if dead, not one of them is alive. 
Justice being destroyed shall destroy the destroyer-. Justice being 
protected shall protect the protector. (Stvami Dayanand) 

It is for this end that the King has been created and elected, 
that he may do jnslioe to all. (Bracfon) 

Thejudicial system of Great Britain is founded on un- 
written concepts of the Common^Law. of which the Rule of 
Law is the basic principle, and consists of institutions and 
gourts ,that were founded from time to time without a set- 
tled plan and, therefore, formed an entangled mass that 
needed drastic reforms in the seventies of the nineteenth 
century, ' 

THE RULE OF LAW 

No study of the English judiciary will be intelligible" 
without a clear understanding of the deductions that follow 
from the fundamental principle* o f the Rule of La w. The 
rule secures the suprem acy of re gul ar Law a s aganist arbit- 
^iness; it establishes the equaljty of alj^^classes,j3f ^persons 
before the law; and, finally, bases the constitution on the 
ordinary_law pf^thejand. 

* For the three principles as enunciated by Prof. Dicey, see 
ante. pp. 125-127. 
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The only exceptions to the Rule of Law are: (i) The 
Crown under the well-known legal maxim ‘the King can do 
no wrong’ which secures personal immunity of the King 
Exceptions to criminal prosecutions and from civil 

the Rule of Law. actions arising out of torts. If the King 
does any criminal act, of whatever magnitude, he cannot be 
brought to trial before any court of law. He may be 
declared a lunatic and place under medical treatment, but 
there is no method known to English law whereby he may 
be tried before his own courts of law. Similary, in all 
actions for recovery of any damages or property, the King 
enjoys immuntiy; the remedy to a private citizen lies in peti- 
tioning the King who, as a matter of grace but not as a 
matter of right, award to the aggrived party whatever His 
Majesty pleases, (ii) The public officers enjoy personal im- 
munity from prosecution before a court for any act done in 
their official capacity. The State is responsible for all 
official acts of the public officers and the latter are, there- 
fore, not personally responsible before any court. This was 
established in Macbeth vs Haldimand. (iii) Judges are also 
immune from personal responsiblity for any official acts. 
Even if they act outside th.ir jurisdiction, but not knowingly 
they enjoy immunity, (iv) Justices of the Peace are also 
protected from any proceeding for any official act done by 
. them within their jurisdiction to same extent, i.n if they 
have not acted maliciously. 

The absence of any declaration of rights of the citizens 
in England is made good, it is asserted, by the Rule of Law. 
From this Rule fellow, as its deductions, the fundamental 
rights of citizens, which the English Judiciary upholds in 

Bights of citizens judgements. These rights are: 

deduced from the (1) the Right to Personal Freedom, (2) the 
Rule of Law. 

Right to Freedom of Speech, and (3) the 
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Right of Public Meeting. Personal' freedom of an indivi- 
dual is secured because no one can be arrested escet-t for a 
definite breach of law, which can be justified in a court of 
law. And no court would punish an individual but for 
some definitely proved breach of law, the accused having 
been afforded every chance to defend himself. If a govern- 
ment officer arrests a citizen and puts him in prison without 
trial, any one on behalf of the aggrieved person may apply 
to a court for a ivrit of Habeas Corpust demanding the produc- 
tion of the prisoner’s body. A trial will then follow. The 
right of self-defence too is provided for according to the 
Rule of Law, and a citizen can use necessary force in repell- 
ing any assault or restraint on him. 

Freedom of speech is the other invaluable right secured 
to Englishmen under the Rule of Law, though in other 
countries like France, Belgium, etc. a similar right is statu- 
torily guaranteed. In England any person can say or write 
anything and about everybody, subject to the restriction 
that he will expose himself to the penal law if he says or 
publishes what he is not legally entitled to say or publish; 
for example, no one should publish seditious or blasphemous 
or defamatory matter. England has placed no special res- 
triction on the freedom of the press which is subject to the 
ordinary law. 

Similarly, the right of public meeting results from the 
liberty of person and of speech. Citizens can assemble in a 
public meeting and speak out their minds according to the 

ordinary law, unlike in other democracies where constitutional 
law guarantees a similar right. Unless, therefore, there 
is imminent danger of breach of peace, and not a mere 
suspicion, an assembly of persons will be allowed to go on 
and not declared unlawful, as long as the object of the 
assembly is lawful and the motives and attitudes of those 



^24 


MODERN GOVERNMENTS 


who constitute the assembly are not inconsistent with what 
the ordinary law allows. 

For the trial of all persons, private citizens of govern- 
ment servants, the same courts arc in existence. All such 

. „ trials are conducted in accordance with the 

All persons 

amenable to ordinary law. Therefore, ptivate citizens 
same courts of 

law and same can proceed against government servants, 

code of law. ^ , .. 11,1. 

for any harm or injury caused by the latter 
to the former, in the ordinary courts. As against this, in 
countries like France and Belgium, there are different courts, 
called Administrative Courts, for the trial of public servants, 
and in these courts administative law, ahd not ordinary law, 
is applicable. 


Recently, however, the apparent advantages of the 

Rule of Law-in England are slowly disappearing for several 

. reasons. Firstly, Parliament has passed 

Declining pre- _ ^ 

stige of Rule of certain Acts, like the Factory Acts, the 
Education Acts, etc., which give judicial or 
quasi-judicial powers to officials, thus diminishing the 
authority of Law' Courts. Cases arising under these Acts 
are outside the jurisdiction of ordinary Courts, and are 


decided depart mentally by officials authorised for that pur- 
pose. Secondly, certain public bodies like trade unions, are 
exhibiting distrust of Law Courts in regard to their own 


rules to wh’ch their members are subject. These unions 
demand that their rules of discipline must not be interfered 
with by Courts, even if the rules tend to restrict the liberty 
of the i..dividual members. Thirdly, there are conscientious 


objectors who try to justify some of their actions which are 
in form against law, but arc directed towards the betterment 
of society. Fourthly, delegated legislation, Ordcrs-in-Council, 
and Provisional Orders, all of which are not really law, 
cannot be questioned in regard to their legality, before Law 
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courts. Thus_the_Erestige.o£_the Rule of Law as it now 
operates in England is slowly declining. 

There are some other principles, besides the Rule of 
Law, of the English judicial system, which impart to it a 
‘ . , peculiarity all its own. The whole judicial 

of English system has been so organized as to bring 

the course of justice within easy reach of 
all. There are different grades of courts, e. g Civil and 
Criminal. And in each of these there are different degrees 
of courts, beginning at the bottom with the smallest courts, 
then the next higher appellate courts, and finally the 
High Court. Then there is the principle of independence 
and impartiality of the judges, their fre^edom from execu- 
tive coFfroT'and mterference. This enables justice to be 
blind, i. e to be imparted without fear or favour. As 
Dryden has said, “Justice is blind, he knows nobody.” Such 
justice can be imparted only when the judges are secure in 

their posts and can be removed only when 
Impartiality and , 

independence of a very strong case has been most clearly 

established against them. Their salaries 
cannot be reduced during their term of office; they can 
be removed by the King on an address presented by both 
Houses of Parliament. The result has been, as Laski points 
out, that “Ever since the Revolution of 1688 the indepen- 
dence and incorruptibility of the British judges has been 
beyond dispute in this country. There have been harsh, 
judges and s^id. judges ; there have been cymcs^n the 
Bench and an occasional figure, like Mr. Justice Grantham, 
whose prejudice in a case of political flavour was so marked as 
to be matter for serious concern. There have been judges— 
since there is still no retiring age— who have remained on the 
Court long after it was painfully apparent to the interested 
public that their powers were inadequate to their function. 
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' It is nevertheless true to say that, with the single exception 
of Lord Macclesfield, the integrity of no English judge has 
been open to suspicion after his appointment to the Bench 
. at least since the Act of Settlement. Even the exhibition of 
prejudice of an open kind must be regarded as minimal in 
character; for not half a dozen times in that period ha 
judicial conduct been the subject of debate in Parliaments". 

Another feature of the English Judiciary is the <Jwy 
System which traces its origin to the early part of the 
Jury system in thirteenth century. Early jurymen were 
i'nc;land mere recognitors who decided cases simply 

, on their own knowledge or from tradition, and not upon 
evidence tendered before them as is now the case. Later, 
jurors changed from witnesses into judges of facts. In the 
sixteenth century the jurymen were even fined or imprisoned 
for giving wrong verdict. The immunity of juries wms, 
however, established in 1670 by the decision of Chief Justice 
Vaughan in BusheU's case. The jury system now extends to 
some civil and all criminal cases. A jury consists of twelve 
, persons whose main duty is that of fact finding and giving 
its verdict for the guidance of the Court. Till 1933, there 
^were two juries, the Grand Jury and the Petty Jur 5 % in a 
criminal case; in that year the Grand Jury (which consisted 
of 12 to 23 members) was abolished. At present, therefore, 

■■ there is only one jury (Petty Jury) consisting of twelve per- 
sons. Wm. Pultcncy, the Earl of Bath, thus sang the 
praise of the jury system : 

T waive good honest men shall decide in our cause, 

And he judges of fact, though not judges of laws. 

The jury hears the whole case, and then df dares 
whether in its opinion (which verdict must be unanimous if 
■it is .to bind a judge) the accused is guilty or not guilty. 

• ' ’ 'Laski, Parliamentary Government in England, p, 361. 
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In the earliest days of English history — in the Saxon 
days — the administration of justice in the countryside was 
independent of the control of the monarchs, due to the 
latter’s comparative weakness, “The courts of the town- 
ship, hundred, and shire were beyond the direct reach of 
the Crown.’’ It was only after the Norman conquest had 
Brief history of quelled disorder and made itself secure, that 
the Judiciary, Norman King “undertook to make his 

power felt in all parts of the realm,” In the beginning the 
King tried to interfere, now and then, with the work of 
several local courts. When Henry I ascended the throne 
he seriously took up the task of centralising and systematiz- 
ing the administration of justice. The first step in this 
direction was taken by sending itinerant justices— the 
members of the Curia Regis or King’s Court — to go “on 
circuit”, administer justice now a*nd then, and thus afford 
the King an opportunity to ascertain the actual conditions 
in the country. If an important case came up before them 
it was transmitted to the Curia. When the number of 
such cases increased, and, consequently, it became difficult 
for the Curia to impart justice satisfactorily, along with the 
administrative work it had to share with the King, it was 
found necessary to divide the functions, first into two and 
then into three branches, each placed under the charge of a 
distinct set of persons, .Magum Conriimm continued to be 
the highest authority in all matters including judicial, and, 
later, when it transformed itself into Parliament its judicial 
function continued without any curtailment. In this way 
developed a number of judicial bodies, besides Parliament, . 
which imparted justice according to the nature of the cases 
This development may be illustrated thus; 
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CURIA REGIS or KJNG’S COURT 

, ' 1 


Plenary Sessions 
(Magnum Concilium) 

1 

r 


House of 
Lords 


1 

House of 
Commons 


r 


Common 

Pleas 


King’s 

Bench 


I 

Restricted Sessions 

r— 

Privy Council | 

(Cabinet) High Courts 

j 

I I 

Chancery Exchequer 


The history and the working of the House of Lords 
and the House of Commons have already been described. 

The. Exchequer formed the financial limb of the Curia 
Regis and dealt with all cases relating to revenues and 
national finance. This separation was finally brought about 
towards the end of the twelfth century. 

The Cowt of King's Bench w^as, instituted as a separate 
permanent court, for the first time, in 1178, by Henry 11, 
It consisted of five judges (members of the Curia). It heard 
complaints of the people, and the final appeals from its deci- 
sions were taken to the King himself. 

The Magna Charta provided for the institution of the 
Court of Common Pleas to hear all disputes arising between 
the King’s subjects, at stated intervals. 

All the three courts, mentioned above, were offshoots 
of the Curia Regis, though the King still reserved to himself 
the final judicial power. During the time of Henry III, 
separate judges were assigned to each of these courts. “The 
only thing lacking to perfect the centralisation was a greater 
uniformity of organization and a less haphazard distribution 
of jurisdiction among the various courts,’’ It was in order 
to remove this defect that Parliament passed the Judicature 
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Act of 1813 which in other wa 5 % also, reformed the whole 
judicial system of England, and united the three courts into 
one. By another Act, passed in 1881, they were “merged 
into one division of the High Court.” 

The Court of Chancery originated about the end of the 
thirteenth century. When people could not get justice at 
the hands of Common Law Courts, they appealed to the 
King who, in his turn, referred these petitions to the Chan- 
cellor. In this way, the Chancellor became, in course of 
time a distinct court by himself. The Act of 1873 formed 
the Court of Chancery as a separate division of the High 
Court. ^ 

Though all the above courts, emanated from, or were 
offshoots of the King’s Council, the latter still continued to 
exercise judicial powers in all important cases, for the former 
' exercising only delegated authority did not usurp the powers 
, of the latter nor did they become absolutely independent. 
The King being the fountain-head of justice exercised unfet- 
tered authority in judicial matters. When Henry VII ascen- 
ded the throne, he appointed a committee of the Council to 
exercise vast judicial powers in order to restore peace in the 
country. It beame known as the Court of Star Chamber 
and was used defintely for political purpose. Later, it was 
known as the High Commission Court, but due to the 
severity of punishments awarded by it and its consequent 
unpopularity it was abolished by the Long Parliament in 
1641. This did not, however, take away from the King the 
right to hear petitions from his subjects, particularly from 
outside the United Kingdom. This led to the establish- 
ment of the Judicial Committee of the Privy Council, the 
highest court of appeal in the British Empire. 

Several other- courts also came into existence, particu- 
larly in the nineteenth century, e. g., the Court of Admiralty 
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to hear case involving injuries done at sea, and ecclesiastical 
courts exercising jurisdiction in all matters relating to the 
State Church. 

It was to centralise the whole judicial system and give 
it uniformity that Parliament reorganised the judiciary 
-between 1873 and 1879. 

The present judicial system of the United Kingdom 
may be illustrated by the following three graphs: 

( 1 ) 

(CRIMINAL COURTS) 


Hourse of Lords 

.1 

Court of Criminal Appeal 


> . . 1 . 

Quarter Sessions Assizes of the High Courts 

1 

(To try serious cases) 

1 

Petty Sessions 

1 

Stipendiary 

( 2 ) 

(CIVIL COURTS) 

House of Lords 

1 

Court of Appeal 


1 

1 ! 

1 

Assizes of 

King’s Bench Chancery 

Probates, Divorce 

High Court 

Division Division 

1 

and Admiralty 


Division 

.1 
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Quarter 

County 


Sessions 

Sessions 


High Court of Justice 
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( 3 ) 

(COURTS FOR SPECIAL CASES) 

Judicial Committee of the Privy Council 


Prize Courts Ecclesiastical Supreme Courts 

(for war time) Courts for India, the 

Dominions, and 
Colonies 

It will thus be seen that the House of Lords is the 
highest judicial body and the final court of appeal in Eng- 
land, both for civil and criminal cases. When the House 
sits in this capacity, the Lord Chancellor presides, and Lords 
of Appeal-in-Ordinary and Peers who hold or have held 
high judicial offices, constitute the sitting of the House even 
though other Peers do not actually attend it. For hearing 
appeals from India, the Dominons and other Colonies be- 
yond the seas, the Judicial Committee of the Privy Council is 
' the highest court in the Empire. The Lord Chancellor is a 
member of this Committee which includes generally the 
same Lords of Appeal-in-Ordinary as the House of Lords 
(while sitting as a court of appeal) and at least one Judge of 
the Dominion or other part of the Empire from which the 
appeal comes. 

The Court of Apveal consists of the Master of the Rolls 
and five pther Lords Judges. It hears appeals both on ques- 
tions of fact and law' The three presidents of the three 
branches of the High Court are also its member. 

The Chancery Divtston is presided over by the Chancellor 
and has five other judges. The King's Bench Division has 
fifteen judges and the Prohates Court has two judges. Thus 
twenty-three judges constitute the High Court which is 
divided into the. above three sections for the sake of con- 
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venience, each section hearing cases coming within its’ 
specified jurisdiction. But only one judge generally hears 
cases and hence the High Court has “the effective capacity 
of twenty three courts." 

The above description of the highest court of appeal 
shows that in England the Lord Chancellor is the most impor- 
tantfigure in the whole judicial system', being president ipso 
facto of most of the tribunals. Besides, he is always, a mem- 
ber of the Cabinet of the day and is thus a singular political 
officer of great legal knowledge. He may be considered to 
be a Minister of Civil Justice, for he comes into office and 
goes out of it with the Cabinet. He is decidedly a party- 
man though in his official acts as judge he always sticks to 
the letter of the law, 

As regards lower courts, there are the County Courts 
which generally hear cases involving and sum upto £50, 
though some of them have been empowered to try cases in- 
volving contracts of the value of £100. In cases the sub- 
ject-matter of which exceeds £ 20, appeal can be made to 
the High Court. In all matters of above £ 50, the High 
Court is the original court. 

The Assizes are circuit courts held by judges who go on 
circuit three or four times a year, visiting all the county and 
assize towns and hearing and deciding civil and criminal 
cases occuring in the district. The whole country is divid- 
ed, for this purpose, into eight districts or circuits. Barris- 
ters also accompany the judges going on circuit, in order to 
be available for appearing as counsels. These courts gene- 
rally try cases involving serious offencc.s. 

All other cases of a less serious nature are tried by 
Quarter Sessions. This court is composed of two or more 
justices of the peace for the county concerned. Important 
boroughs have their own courts of Quarter Sessions. 
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As in Indk„certain "country gentlemen of higli stand- 
ing" in their respective localities are made honorary judges 
in England and are called J ustices of the Peace. They receive 
no pay and usually hold their honorary offices for life. 
They hear all petty cases within their localities, doing 
justice “with great wisdom and public spirit, and during 
most periods with extraordinary moderation, industry, and 
effectiveness," 

Trial by jury is common in all criminal cases. Al- 
though in' civil cases, there is provision for a jury trial, the 
parties de not call for it in minor civil cases. But in cases 
of more than ^20 value a jury of five is generally summoned. 
The judges are appointed for life and their office is indepen- 
dent and secure. The English Judiciary -is thus very 
independent and free from political influences. 

SELECT READINGS 

Blocfestons— Commentaries. 

Carter, A. T.— History of the English Courts, (1935 Edition). 
Dicey, A. Law of the English Constitution, (1939 Edition), 

Finer, H. - Theory and Practice of Modern Government. 

selected portions, 

Greaves, H. R. G.— The British Constitution, pp. 211-221. 
Holdswortk, W. S. - History of English Law, 

Laski, Parliamentary Government inEngland.Ch.VII 

Marriot.J. A R.— English Political Institution, Ch. XII. 

. ]iJcUwain. O iir.--High.Court of Parliament and Its Supre- 
macy, (1910). 

Potter, J3.— Historical Introduction to English Law and 

Its Background, (1932). 

Poole, A. L , — English Constitutional History, (ninth edition) 

pp, 130-161, 726-743. 



Chapter X 

ENGLISH LOCAL GOVERNMENT 


Local assemblies of citizens co'-.sfcitufce the strength of free na- 
tions. Town meetings are to liberty what primary schools are to 
science; they bring it within the people’s reach; they teach men how 
to Use and how to enjoy it. A nation may establish a system of free 
government, hut without the spirit of municipal institutions it can- ' 
not have the spirit of liberty, (do Tocquaville) 

God gave all men all earth to love, 

But since our hearts are small, 

Ordained for each one spot should prov’o 
Pelovod over all. (Rndijarri Kipliog) 

Local Government is a compromise between free pro- 
gress of each individual and social control, and between 

Object of 'Local P*^^ce and development. It * 'falls into the 
Government. category as such devices as Federa- 

lism and Proportional Representation, they are safeguards 
against the tyranny of the wholesale her^ levelling, stan- 
dardising, and conventional, hating and destroying original 
individuals and groups.” *= The real purpose of Local 

Governments is to make the country a better place to live 
in. Without them civic consciousness or Civicism will be 
absolutely absent and the nation will be more or less in a 
•State of Nature’ as Hobbes depicts it. It is recognised on 
all hands that the better the local administration is, be it in 
a village, parish, commune, municipality, bounty, district, 
or caiiton, the more prosperous, healthier and happier the 
inhabitants are. It is because of this fact that in the 
civilised states of to-day, barring India, the largest part of 
administration is ear ned on not by the governmental 
Heiraau Fin >r, English Local Government, (1933) p. 4. 
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inacliinery in the capital cities but by the local authorities 
or institutions extending throughout the length and breadth 
of those countries. These are the instiutions 'which form 
the strength of a free nation. 

The statement of Sir Sidney Webb that “Local Govern- 
ment Cis)....^s old as the hills”# is fully applicable to local 
History of Eng- f -^j-government in England which is the 
lish local gov- motherof municipaldemocracvintheworld. 

Of alt the countries of the world Engli.s'i 
municipal institutions have the longest and most continuous 
history. Further “the English system of local government 
is the result of a long historical evolution! for the most part 
unguided and unplanned”. t Li_ Saxon times^ there were 
shires, hundreds, townships and boroughs, which after the 
Norman conquest became counties, extinct, manors, and 
chartered municipalities respectively. In the meantime 
parish came into being and virtually took the place of the 
old towjiship. Originally it was intended to look after 
church affairs. By the close of the middle ages or even 
practically of the eighteenth century, only the county, the 
borough and the parish survived. The county was adminis- 
tered by the justices of the peace and the borough by its 
freemen. The Tudor^ and. Stuart despotism did not affect 
the democratic constitution of the boroughs and parishes 
where the freemen and ratepayers continued to choose their 
officials. In the latter part of the eighteenth century the 
Industrial Revolution changed the whole situation. The 
population began to shift to the industrial towns and 
the problem of town planning, sanitation, education, 
poor relief, etc, in the towns became acute. Parliament did 

* Joha Mallni. Preface to the 'Village Gavarnraeul in BcituU 
Ind a’, (19.5) p. XIV 

t 'Mixnro. Governineats of Europe, p 283. 
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nofreplace the:old authorities but created new ones, such 
jis.loc^' improvement districts to look after sanitantion and 
public utilities, and the poor law unions, throughout the 
country. This resulted in chaos and overlapping of local 
authorities, so- much so that in 1883 their number was esti- 
mated at twentyseven thousand. 

Owing to these and other circumstances and difficulties, 
particularly the rise of the Liberal- Movement, Parliament 

undertook the task of remodelling and 
Reform of local , - . 

.government in reforming the local government institution. 

The first heroic measure was the Municipal 
Corporations Act of 1885,.which gave the English boroughs 
(cities) the general scheme of local government which contin- 
ues to the present day almost unchanged. The local Govern- 
'raent Act of 1888 reorganised county administration and 
'vested it with the powers theretofore exercised by the jus- 
tices of the peace. Further, the District and Parish Councils 

■ Act of 1894 swept away most of the petty special districts. 

Thus we see that the present system of Local Govern- 
ment of England is not the result of a revolution or a single 
Act of Parliament but of a series of Acts 

Present Bystem 

the result of passed since the Anglo Saxon times. But 

evolution. • , , , 

the policy at all times had been the same, 
that is, retaining and improving the local autonomy in the 
sphere of administration. In this respect it is a strange con- 

■ trast to the Continental municipal government where there 
• is administration centralisation. Furthermore “the history 

of the English city, as well as that of the nation, is charac- 
- terised by instances whose remedies were sought through 
pressure of public opinion-upon the representatives; in cont- 
rast to the American disrrust of officials and remedy inlaw’’.* 


* G. S. Griffith. Modern Development of City Government, voll. II, 
(1927), p. 430. 
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At present there are five main areas of local govern- 
ment. They are the parish, the rural district, the urban 

Praseatdivisio s district," the borough and the , county. It 

of loc.vl govarn. must be noted in this connection that 
ment. 

“the English Local Government is legal, 
not prerogative. No _ local body, no local official, canact 
■without definite legal authority.. ..Further, English Local 
Government is independent, not hierarchical. Generally 
speaking, each organ is free to act as it pleases within its 
authority, provided that it acts bonafide"^. 

There aredifferent kinds of parishes; civil, ecclisiastical 
and land tax. Only the civil parish is connected with the - 
local government. Civil parishes are also divided intourWn 
and rural; the former has merged its administration into 
that of the Urban District Council, but the latter remains a 
complete unit with its own form of government. The Rural 
Parishes vary greatly in size and population. A Rural 
Parish having more than 100 inhabitants has ordinarily a 
Parish Council. But in case it has less than 100 inhabi- 
tants, a council can be set up with the express sanction of 
„ , „ , the country council, which can also group 

together several of such parishes under one 
parish. A Parish Council can have not fewer than 5 mem- 
bersandnot more than 15. Its term is one year and election 
takes place at the annual Parish meeting in March. Voting 
is by show of hands. At least three meetings of the council 
musi be held every year. The powers of the Parish Councils 

are varied and fairly comprehensive,! but these are undfr 
* ^ 

the control of two higher authorities, namely, the Rural 
District Council and the County Council. They are 
entrusted with functions of a general nature, for instance, 


•Edward Jenke. Outline of English Local Government (1917), p. 14. 
•fKate Rosenberg. How the Katepayer is Governed, (1930), p. 28-29. 
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jiroviding a parish room, chest and books. They act as 
minor Education Authority, and may provide public works, 
recreation grounds and allotments. In the absence of a 
Parish Council, parish meetings function. Parish accounts 
are annually audited by District Auditors of the Ministry 
of Health. Parish rates arc usually limited to 3d. in the £. 

All rural parishes arc grouped into rural districts which 
have their own representative councils. These District 
Councils consist of representatives of parish, 
each parish of 300 inhabitants sending one 
councillor. These councillors are elected for 3 years, one 
third retiring every year. The election is by ballot. The 
Chairman pf the Council is also the Justice of the Peace. 
He is elected by the councillors from amongst themselves or 
from outside. With the sanction of the County Council 
the rural district council can have its election after three 
years instead of an election of one -third annually. The 
council meets at least once a month, other meetings being 
called according to necessity. Most of the work of the 
council is done by committees which are freer than the 
committees of Borough Councils. There is a medical officer, 
an inspector of nuisances, a surveyor, a clerk a treasurer 
and a collector in every District. The activities of councils 
are vary greatly. The Rural District Councils deal with 
certain matters of sanitation, water-supply, and public 
health. They look after the management of minor roads; 
they grant certain licenses and have an assortment of 
miscellaneous functions. Their local authority has been 
decreasing in importance and will decrease as England 
becomes more industrialised. If the council neglects the 
nainimum amount of activity allotted to it by the Central 
Government, the latter can intervene by reprimanding, 
by imposing a financial check, and if necessary by recourse 
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to county on population basis. These Cou icillors elect one- 
sixth of their total number as Aldermen; but the latter can 
also be taken from outside the council. The normal term of 
the council is 3 years and that of the Aldermen 6years, half 

V * 

of the latter retiring every three years. Both the Councillors 
and Aldermen have the same voting powers. They, sitting 
together, elect a Chairman either from among themselves 
or from outside their ranks. The county council meets 
at least four times a year. Its powers are wide and number- 
ous. It supervises the work of the rural district councils. 
It is responsible for the maintenance of main roads and 
bridges; asylums, reformatories, industrial schools, police, 
and all the county buildings. It regulates the old age 
pensions, and is the sole authority in matters of education 
in the county. It is authorised to lay an exact county rate 
or tax. The major part of these multifarious duties is car- 
ried through the well-known and ideal committee system of 
England. The detailed work of the area is entrusted to 
these standing committees, one for each service. Further- 
more; the permanent officials, appointed on non-party basis 
form another group or body to carry on the routine work 

of the county. These officials are appointed by the council 

( 

itself and do not come within the jurisdiction of the civil 
service. The council can remove any one of these per- 
manent officials with the exception of a few, for instance, 
the health officer. “The efficiency of county administration 
in England contrasts sharply with its notorious inefficiency 
and masterfulness in many parts of the United States. The 
reason is partly to be found in the fact that the administra- 
tive work of the English County is entrusted to men who 
are chosen for their competence and do not have to play 
politics in order to hold their jobs from year to year’*.* 


*W. B. Munro. The Governmente of Europe, p. 294 . 
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Of all tl\c urban areas the most important is the 
borough. Each borough ha^ts charter which is obtained 

„ , after a regular and lengthy procedure. The 

steps in obtaining a borough charter are: 

(1) A petition from any number of inhabitants of an 
Urban District or by the Urban District Council itself. 

(2) Due notice issued to the public through publication 
in the London Gazette or in any other manner. 

V- 

(3) A period of one month is given to file a counter- 
petition. 

(4) A commissioner investigatesand reports the findings 

(5) These findings are referred to the Ministry of 
Helath for its advice or comments. 

(6) A draft-charter, scheme and map are prepared. 

(7) The approval of these by the Privy Council is then 

necessary. ' 

(8) In certain cases, especially when a counter-petition 
is filed, Parliamentary confirmation is required. 

The charter is desired for there are various advantages 
which go-with borough charters. “The borough is the 
primate among areas of English local government ... It 
is said that the people take more interest in self-government 
when they are organised under a borough charter; the coun- 
cil is larger, and more of the citizens can share in the con- 
duct of local affairs. A borough has an advantage over an 
urban district in that its council can adopt bye-laws under 
a' general authority known as ‘the good rule and govern- 
ment’ power, or, as they would say in America, ‘the police 
force.’ A borough is a municipal corporation with perpetual 
succession, a corporate seal, a town haH, a coat-of-arms, and 

P - - r w-- 

Other glittering appertenances. Much historic glamour atta- 
ches to a>orough — but none at all to an Urban district".* 


B, Munro. Government of European Cities, p. 30. 
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The borough acts through a Town Council. The powers 
of the borough are derived from common law, Municipal 
Corporation Acts and statutes thereof, and from local or 
private Acts of Parliament. The acquiring of power by the 
last source is very cumbrous and lengthy and involves waste 
of time and money. The^ borough council also derives 
powers from orders of certain central departments w’hich 
Administration authorised by Parliament for the pur- 

of a Borough. pose. These cause variations in the powers 
of different municipalities. The Borough councillors are 
elected by popular vote for three years. For the purpose 
of elections boroughs are divided into wards. Election is 
by secret ballot and is expected to be without party desig- 
nations, Yet party system is reflected both in the council . 
and in elections. The councillors then choose one-third of 
their total number as aldermen for a six-year term from 
among themselves or from outside, half retiring every three 
years. The councillors and aldermen have equal powers 
but the latter exert much influence in the shaping of policy 
by virtue of their experience. The aldermen and councillors 
choose a mayor who is re(Juired to possess generosity, 
affability, and a certain sense of proportion. He is elected 
for one year and is eligible for re-election, but as the post is 
regarded as one of honour generally a new man is elected. 
He is the titular head of the city and the premier citizen; 
he represents the city on ceremonial occasions. He is not 
the chief executive head. “He is not elected to bring a 
new policy, to represent a party, or to dominate the council 
but to preside in its meetings and to take the lead in carry- 
ing its policy into effect.’’^ As Dr. Shaw aptly remarks: 
"He is a man who has served his town (city with ability 
and ze^ as councillor and alderman.” He makes no 
* Dr. Shaw; Municipal Government in Great Britain, pp, 63-54, 
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appointment save that of a borough auditor and a tempo- 
rary town-clerk. He has no special share in the framing of 
the budget. - He has two votes. The council performs its 
functions through standing committees, of statutory and 
optional nature. Every municipalty has from 1 to 12 such 
committees. There is no statutory strength fixed for the 
committees; but it is limited by the standing orders. There 

i 

are special committees also appointed for specific purposes. 
There are joint committees in which the members of the 
borough council and county council function together, 
These committees play a very important part as com- 
pared with the committees of other countries. They are, 
however, advisory bodies and have no final authority, 

V 

although the whole administrative work of the municipality 
is performed by them. In case of dispute between the 
committees the council gives ’ its decision. There is no 
system of checks and balances. 

The town council has the authority for passing.bye-laws 
some of which require the approval of some central depart- 
Powers of Town ment. The council is the chief authority 
Council. matters of finance. It is the custodian 

of the borough funds. There are- mandatory expenses over 
which the council has control (e g compilation of voters’ 
register); those payments which the council has to make 
(e. g. interest charges onthe debts); those for which the town 
council requires the approval of the Ministry of Health. 
In case the borough has not sufficient funds to meet the 
expenses, it is permitted to levy a local tax to raise the re- 
quired sum. The council levies general rates throughout 
the whole borough. Every year all the different committees 
in consultation- with the permanent officials submit an esti- 
mate of their annual expenses. They are then placed 
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before >the finance committee which shapes and alters them 
in the form of a budget which is forwarded to the council 
where only a simple majority is required to get it passed. 
The right to borrow money is given by Parliament on 
individual merits of the borough and even then the central 
Government lays down rules of procedure for the loans. 
The administrative work of the council includes building 
of roads, management of water supply, public health, 
provision of recreation, police and fire protection, main- 
tenance of parks and public buildings, supervision of school 
buildings, the grant of licenses, the care of the poor, etc. 
It has no control over poor -relief, liquor licenses, police and 
schools. The council can also accept gifts and endowments 
for public purposes. It is a local sanitary authority. It 
maintains and constructs workers’ houses, regulates trade 
and appoints high officials. 

When a borough or city has sufficient population (say 
50,000) it is generally removed from the county and 
becomes an administrative county by itself. It is then 
Administrative Constituted into a county borough with its 
Counties. council, having almost the same powers 

functions and organization as the borough. 

Thus we see that there is a labyrinth of local authori- 
ties in England, but they are not hierarchical as in France. 
The parish, for instance, has not to suffer from the autoc- 
racy or tyranny of a hierarchy of officials but only of the 
one central government. The cumbrous or difficult system 
of local government can be best illus'trated by the following 
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In England the administration is vested in the local 
authorities, while the general control is left with the central 
Government. The administrative function of the local 
bodies is supervised and controlled by the various central 
departments at Whitehall. This does pot mean that there 
is hostility in the functions and purposes of these two 
governments. Their final purpose is the same, viz to 
administer the country in the best way possible and provide 
facilities and comforts to the inhabitants. Both act in 


harmoiiy. 

The English system of central control over the local 
bodies is half-way house or a compromise between the rigid 
Continental system and the _fle.KibIe Ame- 
ric'an Astern. As compared with the Coiui- 
lovCTifmcEl in nental municipalities, the English ones 
have greater freedom from central legisla- 
tive control but are subject to larger amount of administra- 
tive interference. The English city or borough is vested 
with large powers but is not left free in the execution 
thereof from the supervision of one or other central depart- 
ment at Whitehall. The English local governments are 
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non-hierarchical in character as opposed to the hierarchical 
Continental type, where, for instance in France, there is a 
long line of authorities almost like the Hindu gods, paunch- 
ing and controlling the poor smallest unit of local govern- 
ment, the Commune. Further, to quote the words of 
Professor W. B. Munro, “England was the first country to 
succeed in reconciling a decentralised system of municipal 
government with order and efficiency in local administra- 
tion.’’* The comparison can best be illustrated in the 
words of the authors of the Indian Statutory Commission 
Report who say, “systems of Local Self-Government fall 
into one or other of two well-defined types, which we' 
may call the British and Continental. In the former, > 
Government is decentralised. Local bodies, with wills of 

* r 

their own, exist. They initiate and carry out their own 
policies, subject only to such powers of direction and 
control as are retained by the central Government. They v 
appoint, subject, it may be, to regulations as to qualifica- ' . 
tions, their own staff, and raise in the main their own ' 
revenue. They form, in fact, a detached system. They^ 
are not a mere subordinate part of the governmental 
machinery. Under the Continental S3^stcm, on the other 
hand, Government is deconcentrated. The principal Jocal 
official is not the servant of the elected representatives of 
the locality, but is essentially an_ official of the central 
Government, sent down to a particular locality to carry 

out part of the work of the central Government .the 

will that operates in the sphere of local administration is 
that of the central Government, not that of the people of 
the locality.’’* 

In the United States of America which has a federal 

* Munro. The Government of European Cities, p 1. 
t The Indian Statutory Oommission, Vol. 1. p, 301, 



ENGLISH LOCAL GOVERNMlSNT 


247 


and written constitution as opposed to the unitary and 
largely unwritten constitution of England where the supre- 
macy a£ Parliament prevails, there is moi'e freedom to the 
local bodies. The American cities are sr^hject to the legis- 
lative control of the Federal or National Government; but 
within the administrative limits they are free to act as they 
please, There is anarchy of local autonomy- The American 

Local Government is in a transitional or ejrperimental stage. 

\ - - 

Plans are introduced and sooner or later discarded and 
made obsolete. This difference exists because “the people 
oi_t\ie\5riiteci ?>tates d'lsturst thteir Government and ’nave 
retricted its power; the Government of Unired Kingdom 
has distrusted its people and has been somewhat loath to 
increase the sphere of popular participati<5n.”* 

‘ Tn no part of Local Government has central control 
been made so close as in the Poor Laws’* t and these are 
under the direction of the Ministry of Health. Naturally, 
then, it exerts greater power and influence on Local 
Government than any other central department but not 
greater than the Ministry of Interior in France. But its 
function is to supervise apd guide and not 

Central control ' . . . i . . a t> c ' 

in the adminis- to initiate or administer. As Froressor 

"Munro says: “It is intended to be the 

balance wheel, not the engine, of local 

administration. It is not the Ministry's function to devise 

machinery, but to see that it is driven smoothly by the 

town council or ether . local authorities.’'+ The Ministry 

has power of legislation in matters of pubUc health, poor law 

relief, sanitation, boundaries and of creating new adminis- 

* B. S, Griffith, .Mocern Development of City Government, 
(1927). p 431. 

+ W. I, Jeoning. Local Government Law, p ^57. 

} W. B Munro. Government of European Cities, p, 68- 
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trative units. It acts as an agent , of Parliament and its 
powers can be suspended by the same authority. It has 
the power of annulling bye-laws passed by the local autho- 
rities but in actual practice it docs so only where a bye-law 
is against national Statute. It advises both Parliament and , 
local bodies in matters of administration and finances. It 
also serves as an appellate body for hearing protests of 
individuals against the decisions of local magnates. The 
Ministry has large financial powers. It has power of 
approving loans. It is the sanctioning authority of loans 
for all services except those falling within the jurisdiction 
of tne Ministry of Transport. “There is a good reason,” 
says a Minister of Health, “for the concentration of the 
power to sanction loans in one department, because that is 
the only way in which the whole financial position of a 
local authority can be effectively brought under view.” 
The Ministry is also authorised to get from every Borough 
its annual expenditure and disbursement as prescribed by 
the former. As for grants-in-aii. the control is very effec- 
tive as will be discussed later in this chapter. Thus we see 
tnat So close is the relation between the Ministry of 
Health and a local authority that many questions are 
submitted to the Minister over which he has no legal 
control . . the action of the authority . . . may be on 
the wrong side of the law, but it is on the right side of the 
Minister.”# 

The Board of Trade is to gather and publish commer- 
cial information. It is to assist trade and commerce and to 
develop water-power and energy. It has general supervi- 
sion over gas-supply and controls weights and measures. The 
Ministry of Transport deals with electric tram-cars and 
railways, electric lighting facilities, ferries, docks, or piers. 


W. 1. Jenning, Local Government Law, pp. 19G-197. 
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The Home Office supervises pensions, juvenile courts, excise, 
police, morals, registration, election, factories and mines. 

^ ^ r r t 

The supervision of police is the main function. There are 
other departments of the central government, for example, 
the Board of Agriculture, the • Board of Education, which 
also control one or other branches of local administration. 

The Imperial Parliament exercise^ great control over 
local units. The central departments are created by statutes 
for the efficiency of service coming within their jurisdiction. 
Parliamentary for instance, “There shall be established a 
Control. Board of Education charged with the super- 

intendence of matters relating to education in England and 
Wales.” * The central Government is responsible for apply- 

tr* 

ing_and carrying out laws by issuing rules, orders and regula- 
tions, Each department at Whitehall has a large number of 
officials to investigate and impart their scientific researches 
to the local bodies. There are consultative committees, c. g. 
the Tuberculosis work of the Ministry of Health. Parliament 
grants powers to the local authorities through Provincial 
and Special Orders, and Private Bills. The approval of 
central Government is indispensable in cases of alteration of 
areas of local bodies, and enacting bye-laws and creating 
new administrative schemes. The House of Commons 
prescribes the qualifications and tenure of local government 
officials because the communities do not trust local organs 
in this respect. Parliament has pow'er of action in case of 
default on the part of a borough and can invoke control by 
'^thc law courts, sometimes by the issuing of a writ of 
Mandamus by the High Court. Some of the central depart- 
ments have the power of determining questions arising out 
of the local application of the statute either in the case of 
wrong interpretation or violation. The central Govern- 


The Act of 1899—Section I, 
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merit- has the power of making inquires into local affairs 
publishing reports and auditing the accounts and sanction- 
ing loans to the local government authorities. Finally, the 
growth of central supervision has been facilitated by the 
practice of making grants-in-aid from the national treasury. 
They are given for a variety of purposes. Sir Sidney Webb 
says that by this kind of relation they have a new species 
of administrative hierarchy “which produces results in a 
remarkable combination of liberty and efficiency, on the 
whole preferable to the achievements of either the bureau'- 
c-ratic system of France or Germany.’’^ Some people are 
of opinion that by this method central Government is 
buying from local authorities a right to instruct, supervise, 
audit, criticise and control. 

Of course, “the central Government it not unnecessarily 
meddlesome; it respects the freedom of the local governing 
bodies and would prefer to see this exercised- properly with- 
out the need to intervene,’’! and that so long as the 
borough councils- keep within their legal powers they are 
free from central interference, and when they unconsciously 
exceed their authority, the uplifted hand of the national 
government ought to be welcomed not resented.” + Yet 
the English jiatiqn, as.a wholc, _criticises anid grudges this 
central control-. It is piaintained and to a great extent 
aptly maintained that the local representatives in the local 
council are better judges of the local needs and requirements 
at a particular time than the representatives Tn the House 
of Commons in London. For the last forty years or so many 
plans for decentralisation or devolution have been chalked out 
but without producing any drastic change. In 1898, the County 

* W. B,. Munro. GovernmentB of European Cities, p, 27; 

t H. Finer. English Local Government (1933), p. 299, 

♦ B. Munro, Government of European cities), p. 57 ,- 
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Councils Association proposed a scheme of transferring some 
subjects to the County Councils. Another important 
measure was the Speaker’s Transitional Plan recommended 
through the Devolution Conference of 1920 that there must 
be^ subordinate legislatures throughout Great Britain on 
practically the same modebas^the National Parliament. The 
ne.xt plan was the Murray MacDonald's scheme which pro- 
posed regional unicameral legislatures with members elected 
by the existing National Parliament. It is now presumed 
that'there vill be some changes in the present S5'stcm of 
central control as also in the powers, organization and func- 
tions of the local authorities if and when the Labour Party 
comes into power in the House of Commons. 

GOVERNMENT OF LONDON 

Owing to its historical development, its size, and a 
special _set_pf factors that- apply only to this city and to 
none other in England, London has its own peculiar system 
of local-government; it has problems and schemes essentially 
its own. For the purposes of administration London, the 
capital of Great Britain, has been divided into three areas 
which considerably differ in size and population and have 
greatly varying forms of government. These three divisions 
are the City_ of L ondon , the Co unty of London and the 
London Metropqlitan_Distcict. 

The City of London represents more of medi evali sm 
than of modern municipal _democra^cy. It is “merely the 
ancient core of the' modern leviathan — with its old boun- 
daries virtually unchanged_and its old type qf municipal . 
government unal tere d,’'"^ The Mu nicipal QDrporatio^^Acts 
have not afiected its government. The' City of London is 


* W, B. Munro. Govermuents of European Cities, p. 170 
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a corporation made up -of the freemen of the city and is 

governed by a Lord Mayor and three Coun- 
City of London, '■ - 

• cils, namely, the Court of Aldermen, the 

Court of Common Council and the Court of Common Hall. 
The Court of Aldermen consists of the Lord Mayor and 
25 lifc-Aldermen. Its powers are almost insignificant. It 
licenses brokers and keeps city records. The County Com- 
mon Council is the main governing body of the City. It 
consists of 206 Councillors yearly elected and 26 Aldermen, 
the same as in the Court of Aldermen. This body makes 
bye-laws for the city and performs all other functions save 
fire protection, main drainage, water-supply, poor relief, 
public health or street railways. There is a committee for 
each service as there are permanent officials who, with the 
exception of sheriffs, are appointed by the Council. The 
Court of Common Hall consists of the Lord Mayer, Aider- 
men, Sheriffs and all liverymen of London. It meets once 
in a year and recommends two of its senior Aldermen for 
Lord Mayorship to the Court of Aldermen which then goes 
.through the ceremony of appointi ng one of the two nominees 
as Lord Mayor. The Lord Mayor has no independent 
powers. His office is altogether an honorary one. He 
appoints.no city officials and performs no executive func- 
.tions. He merely presides over the meetings of the three 
Councils and represents the city on ceremonial occasions. 

The Administrative County of London is governed by 
a County Council which is composed of 124 elected mem- 
Oounty of bers together with 20 Aldermen. The 

London, Councillors are elected for three years and 

the Aldermen are chosen by them either from among them- 
selves or from outside, for 6 years, half of them retiring 
after three years. They together elect a chairman either 
from among themselves or from outside the Council. The 
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Councillors and Aldermen enjoy equal powers and have 
only ceremonial differences. There are three parties in the 
Council; the Municipal Reforms, the Progressives and 
the Labour. The Council itself is an administrative authori- 
ty and appoints most of its officials. Much of the time of 
the Council is spent in laying down general principles, the 
detailed work being done by its various committees. It has 
18 Standing Committees and one Executive Committee 
which is composed of the Chairmen of all the 18 Com- 
mittees. Their Chairmen and Vice-Chairmen are elected 
by the Council. Most of the Committees appointsub com- 
mittees, some of which have the final voice in administra- 
tion. They are only advisory bodies and have no power of 
raising loans. The proceedings of the Council are conduct- 
ed on parliamentary lines. 

The London County Council has the charge of all roads 

of Metropolitan character. It is the sole authority in 

^ . , Respect of main sewerage and sewage 

London County disposals. It is also in charge of tunnels. 
Council. , . , . , . . . 

femes, bridges, fire protection, sanitation, 
public health, housing, municipal houses, education, recrea- 
tion grounds and public fairs. With regard to public ser- 
vices, the London County' Council has the authority to own 
and operate tramways; but it cannot control bus services 
and underground railways. It also maintains a fleeet of 
passage boats on the Thames. The water-supply is in the 
hands of a separate Metropolition Water Board. But in all 
these functions it is not altogether free. It works under 
the supervision of the central Government. Yet “despite 
the limitations placed upon its authority, the London Coun- 
ty Council has made a rather striking record of achieve- 
ment during the past thirty-five years.’’* It is highly effec- 


* W. B. Munro, Governments of European Cities, p, 166. 
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tive in securing proper legislation for London, “Standing as 
the champion of the many, and especially the poor,' against 
the vested interests of private good." Mr. Fox once said 
that the Council has done much to awaken the sense of 
“civic duty and Municipal patriotism in the citizens of 
London.. ..while to youngmen who look forward to politi- 
cal career, efficient service in the Council is an excellent 


London Metro- 

politnn 

Boroughs, 


pathway to the House of Commons," Thus the Adminis- 
trative County of London has really performed works of 
immense value in the sphere of sanitation, public work 
and utilities, public health, education and administration. 

By the London Government Act of 1899 the whole 
administrative County of London is divided into 28 Metro- 
politan boroughs, each having a local gov- 
ernment consisting of a mayor, aldermen, 
and councillors, all forming a borough 
Council. The procedure of election is the same as in other 
boroughs in the country. The powers of these borough 
councils are more limited then those of other boroughs. “In 
general the borough council is the local highway authori- 
ty. The council constructs all main highways, and 
attends to street building, paving, lighting and cleaning of 
streets. It maintains and constructs subsidiary sewers and 
enforces the Public Health Act. It has the charge of pub- 
lic baths, wash-houses, public libraries, workmen’s dwel- 
lings and local cemeteries. 

Besides these three main authorities there are several 
other independent bodies such as a Metropolitan Water 
Board, a Metropolitan Asylums Board, the Thames Con- 
servancy, the port of London Authority, thirty-one boards 
of poor law unions, and more than a hundred parish ves- 
tries. “A Government comprising so many independent 


* Ibid. p. 157. 



ENGLISH LOCAL GOVERN MRNT 


255 


Authorities can hardly be very efficient or satisfactory. 
Some considerable simplification of the machinery would 
seem to be desirable and, many Londoners are sure of it,... 
London as a community has far outgrown the bounds of 
the administrative county.. ..Hence Greater London re- 
mains a- vast labyrinth of civic authorities thr mgh which 
the student of metropolitan institutions has no small diffi- 
culty in threading his way.”* 

To sum up, modern local government in England has 
been a- result of slow and gradual development since the 
Anglo-Saxon times. ‘‘So haphazard has been the develop- 
ment of Local Government until the last century that 
curious anachronisms are still frequently found.” f The 
local magnates enjoy sufficient amount of 

CoDclusio.-i. , - . 1 , , 

autonomy to enable the people to voice 
their opinions and grievances. The central control over 
these authorities is neither rigid nor flexible. It is in 
between the two' extremes. London, specially the small 
area o^ the City of London, has anmniqiie organization not 
onlyinEnglandbut inthe whole world. During recent years 
'owing to- certain tendencies, e g. the Socialist" Movement, 
there has been a cry for reforms. The Labour members 
.refuse to seek election to the Local Councils because they 
are ashamed of it. They do not want municipal magnifi- 
cence or even utilitarian efficiency, but aspire for the 
removal of municipal degradation. So low has fallen the 
conception of Municipal life in England that even the en- 
' thusiastic reformers criticise and disapprove the activities 
of the munici pal govern^e^^. The good results of the 
municipal enterprise are not taken notice of.? 

* W. B, Uunro. Governments of European Cities, p.. 190. 
fKate Rosenberg. *How the Ratepayer is Governed, p. 30. 

jSidney and Beatrice Webb. A Constitution of the Socialist 
Commonwealth of Great Britain, pp. 209-7. 
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Th' colonies (are) co-ordinate membere with each 
other and with Great Biitain of an Empire united 
by a common executive sovereign, but not united 
by a common legislative sovereign.” 

— James Madison 

® d ® ® 

“I have always believed, and I still believe that 
the problems of the British Commonwealth of 
fJiitions are problems of statesmanship, not esseo-- 
•■i'.illy problems of law, and that statemanship 
functions most creatively when it forgets the 
political dogma, the legal category, and prefers 
the general elastic principles of constitutional 
uc-iigc baaed on a practical wisdom, sustained by 
no legal parchment or musty statute but enriched 
and ennobled in the daily lives and the daily 
experiences of free born men.” 

— W. P. M Kennidy 

0 ® ® @ 

"The ultimate basis of the unity of the British 
Commonwealth is the principle of freedom. The 
denial of this principle in active policy is the one 
thing that would uef’essatily lead to the deslruc- 
tion of the Commonwealth.” 


—J. O, Latham 
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• Chapter XI 

DOMINION STATUS 

A cominnnit\ \Tliich has any feeling of nationhooi is likely tote 
more restive and 'ess responsible in its policy and actions when it is 
under the control of another nation than when it has a real resposi- 
biliiy for its own affairs, (Rt. Hon'ble J. 0. Latham) 

Say what you will, the indigenons native rule is by far the best. 

A foreign government, perfectly free from religious prejudices, im- 
partial towards all the natives and the foreigners kind, beneficent 
and just to the natives like their parents though it may be, can 
never render the people perfectly happy. (Stuami Dayanani) 

The British Empire or to give it a more recent name, 
the British Commonwealth of Nations is one of the most 
surprising phenomena in the political history of the tvorld 
in regardjo, for example, the extent of territory, the im- 
mensity of population, the variety of its peoples and langu- 
The British ages, customs and manners, and economic 

Empire. and cultural features. Its area is 13,290,000 

square, miles, {. e. one-fifth of the total land-surface of the 
earth, and its population 487 millions, again one-fifth of the 
human race. The Commonwealth consists of : (1) The 
United Kingdom of Great Britain and Northern Ireland: (2) 
The self-governing Dominions of Canada, .^stralia, New_ 
Zealand, South A^ica, and Eire (Ireknd); (3) Ind ia and 
Burma; (4) The Colonial or Dependent Empire, consisting 
of the Crown Colonies, Protectorates, and Mandated Terri- 
tories. Because of its unique political formation, the British 
Commonwealth cannot be described by using any. familiar 
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term of political science. "It is neither a State nor a 
Federation, it has no written constitution, no Parliament of 
its own, no Government of its own, no central defence force 
or executive power. It is a product of history and develop- 
ment, grown not designed, and the relatiohsnip between its 
members is still in process of evolution.” 

The Britons established this Empire during the last 
three centuries and more, for various purposes which may 
briefly be summed up thus : extension of trade, outlet for 
surplus population, place for deportation of criminals, and 
founding of strategic points for naval, land and other forces. 
During this long period there have been several phases of 


Purposes 
iinclotlying 
foimntion of 
the tinpire. 


British Colonial policy. In the beginning 
the colonies were looked upon as mere 
appendages of the mother country, existing 
for the benefit of the latter. The advan- 


tages were many and of varied character and importance. 

Firstly, colonies proved a source of financial gain to the 
mother country in the shape of tribute or revenue paid by 
the dependencies. In the beginning, Britain did not tax 
the colonies but later financially burdened by the wars of 
Revolution she levied taxes on her North American Colo- 
nies. This policy culminated in the War of American 

Independence. The second aduantage 
Bngmnd^frorn derived' by the dominant country was naval , 
the possessioDB qj. military assistance she could get by using 

overseas, • - • ; ‘ a 

them as naval or military bases. Gibraltar. - 
Malta, and the lonion islands in the Mediterranean serve as 
military or naval stations of the British Empire. The third 
advantage is that of coinme rce. When the modern states 
of Europe discovered that raising of tribute from their 
dependencies was no longer possible they used them for 
commercial profits. To gain this object they excluded 
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<Jependencies all ships except their own; they 
prohibited the ships of the dependencies from trading with 
any part of the world except the dominant country. No 
ether European nation carried its colonial monopoly so far 
as Spain did or enforced it with so much vigour. The 
maxims, however, in accordance with which England re- 
gulated her intercourse with her colonial dependencies were 
scarcely more enlightened. “The leading principle of colon- 
isation in all the maritime States of Europe (Great Britain 
among the rest) was,” says Bryan Edwards in his History of 
the West Indies, “ccmmercial monopoly.” The word mono- 
poly in this case admitted a very extensive interpretation. 
It compreheneded the monopoly of supply, the monopoly 
of colonial produce, and the monopoly of manufacture. By 
the first, the colonists were prohibited from resorting to 
foreign markets for the supply of their wants; by the second, 
they were compelled to bring their chief staple commodities 
to the Mother Country alone, and by the third, to bring 
them to her in a raw or unmanufactured state, that her 
own manufactures might secure themselves all the advantage 
arising from their further inprovement. This latter princi- 
ple was carried so far as to compel the late Earl of Chatham 
to complain in Parliament; that the British colonists in 
America had no right to manufacture even a nail for a 
horse-shoe. Another advantage is that of the emigration of 
surplus population, of -the dominant country. Afifthadvan- 
ta'ge^is’the faciHty_ofJxansportation_of convicts to the de- 
pendencies. Thus England transported her convicts to the 
Australian settlements. A sixth advantage is ^ the glo ry of 
possession itself. 

. This state of affairs, viz. the treatment of the colonies 
as mere grounds for British exploitation for the benefit of 
Englishmen and not for the good of the colonists themselves 
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Prosperity of 
the CO onies 
brought <v 
change. 


could not last long. In course of time a great change 
occurred. The utilisation of natural resources of the colonies 
soon led to their prosperity', when they began to resent all 
undue interference from the mother country. The chief 
bone of contention was the colonists’ claim- 
ed to transplant the democratic institutions 
of their Mother Country in their new 
homes, while Britain resisted this claim. 
The Ministers of George III, in their anxiety to retain Par- 
liamentary control over them imposed new taxes on the thir- 
teen colonies of North America. The colonists resisted this 
encroachment on their political freedom and raised tbe cry 
of ‘No taxation without representation’, the first principle 
of British democracy. There were farsighted statesmen in 
the British Parliament who foresaw the evil results of tax- 
ing the colonies without giving them representation in the 
House of Commons.- Lord Camden, for instance, spoke on 
the subject thus: “ . . . whatever is a man’s own, is 

absolutely his own; no man hath a right to take it from 
him without his consent, either expressed by himself or his 
representative, whoever attempts to do it, attempts an in- 
jury, whoever does it commits a robbery^ 
he throws down and destroys the distinc- 
tion between liberty and slavery'. Taxa- 
tion and representation are coeval with and 

essential to this constitution 

My Lords, I challenge any one to point out the time when 
any tax was laid upon any person by Parliament, that 
person being unrepresented in Parliament. Eight years 
later, a motion was made in the House of Commons by the 
Opposition for the repeal of the American Tea Duty Act; 
it was defeated by a large majority. Edmund Burke support- 


Libsral states- 
men opposed 
the colonial 
policy of the 
NVIII century. 


* Speech in the House of Lords, 2ith February,. 1766. 
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ing the motion for repeal criticised the policy of the Gov- 
ernment in these' words: “Sir, let the gentlemen on the 
other side call forth their abilitj'; let the best of them get 
up, and tell me, what one character of liberty the Americans 
have, and what one brand of slavery they are free from, if 
they are bound in their poverty and industry, by all the 
restraints you can imagine on commerce, and at the same 
time are made pack-horses of every tax you choose to im- 
po:e, without the least share in granting them. . . . The 
Englishman in America will feel that this is slavery — that 
it is legal slavery will be no compensation, either to his 
feelings or his understanding. The Government of the 
day pursued a different policy. It precipitated a crisis Ulti- 
mately, the War of American Independence resulted in the 
loss to England of her thirteen colorties in the heart of 
North America. 

This experience, deaxly bought, changed the whole 
aspect of British colonial policy in the XIX century. And 
when troubles in Canada arose in the fourth decade of that 
century, Lord Durham, (sent out to Canada as Governor- 
General), submitted to Her Majesty’s Government his most 
memorable report which marked the beginning of an entirely 
new epoch in the colonial history of Britain. The conclud- 
ing words of this valuable contribution to political science 

declared: “If in ‘the hidden decrees of that 
EeporrJnd the wisdom by which this world is ruled, it is 
change in w'ritten that these countriesp are not for 

colonial policy, 

ever to remain portions of the Empire, 
we owe it to our honour to take good care, when they 
separate from us, they should not be the only countries on 
the American continent in which the Anglo-Saxon race 


* Speech in the House of Commons, 19 April 177A 
Reference is to Lower Canada and Upper Canada. 
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shall be found unfit, to govern itsef.” Thus Lord Durham 

advocated the sound policy of so administering the colonies 

that they be fitted, in course of time, to govern themselves. 

Sir C. P. Lucas’ comment of these words was right when 

he said: “These words apply beyond Canada and beyond 

America. The spirit of them transcends the sphere of 

settlement; it is the living force of the whole British Empire. 

The words are the message of a great Englishman to his 

fellow countrymen, that the one thing needful is to leave 

behind a legacy of what is permanently sound and great.*” 

Britain gave Canada, in 1840, a constitution which led her 

grow in the fullness of time, into the self-governing dominion 

along federal lines in 1867.t No doubt, the nineteenth 

century saw the beginning of a change in the colonial policy 

of England, yet conditions in many of the colonies did not 

improve very much. Some Englishmen 'had the coviction 

that British colonial policy was faulty; Great Britain had sent 

out 2,000,000 emigrants to establish new colonies, therefore 

public attention became focussed on the system of the 

government of the colonies. It was believed that the- system 

had all the faults of an essentially arbitrary government, 

in the hands of person who had little pre- 
Golonial policy i • ^ . 

in the second sonal interest in the welfare of those over 

denturyl"^ resided at a distance 

from them; who never had occular experi- 
ence of their condition; who were obliged to trust to second 
hand and one-sided information; and who were exposed to 
the operation of all thosesinister influences which prevailed 
wherever publicity and freedom were not established. These 
persons exercised their power in the faulty manner in which 

Sir 0. P. Lucas in his Introduction to Lord Durham’s Report, 
t The precedent of Canada was. later on. followed in granting 
responsible self-government to other oolonieB, viz, New Zealand, 
Australia, and South Africa, 
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arbitrary, secret and irresponsible power must be exercised 
over distant communities. Efforts had been made to 
improve the administrative system of the colonies during 
the third quarter of the nineteenth century. 

William Ewart Gladstone, the great Liberal Prime 
Minister speaking in the House of Commons on 26th April, 
1870, explained the colonial policy of the Government in 
these words; 

We have had expeiienoe of the policy of restraint attempteu to 
be applied hy European Countries to their colonial possessions; and 
we have not only that experience in former generations to guide us, 
but we have also had most serious warnings addressed to ourselves, 
especially in the case of the great colony of Canada. Therefore, it is 
an honourable chapter in the history of our own times that there has 
been a greatand almost continuous effort among onr^tatesmen, with- 
out distinction of party, to work out a policy such as to avoid the 
peril and disgrace, which whenever the period should arrive, would 
attach to .separation effected by violence and bloodshed. This is 
done to the present hour, and it is not, ns supposed, the introduction, 
of a new policy, but the suooessive application of principles now 
established and recognize 1 by persons of authority of every shade of 
politics, and received, it may be said, with universal assent. That is 
the case as regards the policy we have endeavoured humbly to 
pursue; and it does not, in my opinion, tend to weaken the relations 
between the mother country and the colonies, but on the contrary 
while securing the greatest likelihood of a perfect peaceable separa- 
tion, whenever separation may arrive, gives the best chance of an 
indefinitely long continuance of a free and voluntary connection. 
That is the footing on which we, like our predecessors, have 
endeavoured to found our colonial policy. Freedom and voluntaryism 
from the character of the connection and our policy is not to be regarded 
as a surreptitious or clandestine means of working out the foregone 
purpose of casting off the colonies, but as the truest and best, if not the 
only means, of fulfilling our obligations to them. 

This change in British colonial policy increased the 
opportunities for a closer co-operation between Britain and 
her overseas possessions. Accordingly, the first Colonial 
Conference (1887) was held- in London, at the time of 
Queen Victoria’s Jubilee. The conference was held to 
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dicuss mattersof commoninterest to Britain and the colonics. 
Era of Colonial Representatives of all Colonies attended 
Conference. conference and utilised this opportunity 

to hold discussions with members of the British Cabinet. 
Ten years later, in 1897, the Second Colonial Conference 
was held, attended by the Prime Ministers of Canada, New 
South Wales, Victoria, New Zealand, Queensland, Cape 
Colony, South Australia, Newfoundland, Tasmania, Western 
Australia, and Natal. The chief object of holding th.s 
conference was to have an exchange of views with the 
representatives of the colonies, in an informal and friendly 
manner, without coming to any binding decisions which the 
Colonial Governments might feel reluctant and unwilling to 
carry out. As a result of the discussions, the idea of an 
Imperial Federation was definitely ruled out. But useful 
suggestions were made with regard to inter-imperial co- 
operation in defence, commercial and immigration matters. 

In 1902, on the occasion of King Edward VIPs corona- 
tion, a third Colonial Conference was held, when it was 
decided to create some permanent advisory body to keep 
up this spirit of co-operation. It may here be mentioned 
that these colonies this time had passed the age of infancy 
as self-governing countries and they had very well worked 
the democratic institutions granted them by the British 
Parliament. So that Britain had then to deal with fully 
grown-up nations within the Empire. This conferenee was 
followed by that of 1907, which proved to be of very great 
importance. It stressed the fact that “ the advance of the 
Empire depended as much on material co-operation as on 
changes of Government organization. The Conference also 
marked an interesting epoch in the history of the Empire, 
for it changed its style to Imperial Conference, and bestowed 
on the self-governing Colonies the title of Dominions, as a 
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complimentary acknowledgement of their higher status."* 
It also decided that the Imperial Conference should be held 
every four years. In 1911, the Second Imperial Conference 
was held, while that of 1915 could not be held on account 
of the Great War. 

Before the Great War (1914-18) broke out, Canada, 
Australia, New Zealand and the Union of South Africa had 
Imperial Con- ah become self-governing dominions with 
ference of I9i7. responsible government according to the 
several Acts passed by the British Parliament. The spon- 
taneous loyalty shown by the dominions in the War showed 
the wisdom of those British statesmen who had translated 
the new policy of granting responsible self-government, as 
enunciated by Lord Durham in his Report, into action. 
The Imerial Conference of 1917 resolved that any re-adjust- 
ment of constitutional relations (between the dominions 
and England), ‘while thoroughly preserving all existing 
powers of self-government and complete control of domestic 
affairs, should be based upon a full recognition of the 
Dominions as autonomous nations of an Imperial Common- 
wealth, should recognize their right to an adequate voice in 
foreign policy and in foreign relations, and should provide 
effective arrangements for continuous consultation in all 
important matters of common Imperial concern and for such 
necessary concerted action founded on consultation as the 
several Governments may determine.’ 

The next conference was held in 1921, even though 
the War Cabinets of 1917 and 1918 in England consulted 
the Dominion Premiers on all important matters relating to 
the war. The Imperial Conference of 1926 took a further 
step and appointed a committee, with Lord Balfour as 
chairman, to investigate all matters of inter -Imperial rela- 

* Keith. Constitution, Administration and Law of the Empire, p. 103, 
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Imperial Con- tions. This committee came tc a very 
ferenoe of 1936. definite and valuable decision, often called 

the Balfour Declaration, regarding the political status, 
inside the Empire, of the fully self-governing dominions. It 
defined their status thus; " They are autononius conimunit es 
within the British Emphe, equal in status, in noway suhordinale 
one to another in any aspect of their domestic or external affairs 
though united by a common allegiance to the Croim, and freely 
associated as members of the British ommonwealth of Nations." 
But it opined that the then existing arrangements (in 1926) 
were not admittedly in accord with the position described 
in the above Declaration. There were restrictions which 
required important alterations, particularly in the Royal 
Style and Titles and the status of the Governor-General. 
At the suggestion of the Committee, the Conference recom- 
mended the appointment of a committee representative of 
Great Britain and the Dominions to examine the question 
and submit a report. Accordingly, a Conference met in Lon- 
donin 1929 to examine the operation of Dominion Legislation 
■ and Merchant Shipping Legislation. It submitted its report 
which was considered at the Imperial Conference of 1930. 
This Imperial Conference substantially adopted the report 
and advised necessary legislation by the Imperial Parliament 

Imperial Don- give legal recognition to the status of 

ferenoe 1930 . equality, contained in the Balfour Declara- 
tion, and to remove the constitutional restrictions in the 
path of the Dominions to achieve that status. 

Accordingly, the Imperial Parliament passed the famous 
Statute of Westrq;inster which received the King s assent on 
Statute of West- December 11, 1931. With the passing of 
minster i93l. Statute which marks an event in 

British constitutonal history, the Dominions have acquired 
the status of equality with Great Britain inside the British 
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Commonwealth of Nations, in all matters internal as well as 
international. 

.Ever since the passing of the British North America Act 
of 1867 up to the grant of responsible self-government to 
South Africa in 1909, there had been placed certain statu- 
tory restrictions over the powers of the government of 
these dominions. These restrictions were of legislative, 
executive and judicial nature. All legislative enactments 
required the assent of the King who was represented by 
the Governor -General. Hence the Governor-General 
-could, in the King’s name, withhold his assent to any law 
passed by a dominion legislature. Secondly, the Governor- 
General, again in the name of the King, sometimes ignored 
the wishes of the dominion ministry. The dominion legis- 
lature could not pass any laws repugnant to Acts of 
Imperial Parliament, nor could it legislate against the 
spirit of the Merchant Shipping Act of 1894 (which res- 
tricted the legislative power of the dominions) or the 
Colonial Laws Validity Act of 1865. The judicial power 
of the dominions was restricted by the provision of an 
appeal from the highest judicial tribunal of the dominion to 
the Judicial Committee of His Majesty’s Privy Council. 
Again, the Canadian Parliament could not amend the 
British North America Act, 1867, but had to look to the 
British Parliament for all constitutional amendments. The 
Statute of Westminster has now introduced several legal 
changes of a far-reaching character. 

Because of its great importance, the Statute is repro- 
duced here in its full text: 

THE STATUTE OF WESTMINSTER, 1931. 

(22Geo. 5. c. 4) [llDec. 1931] 

Whereas the delegates of His Majesty’s Governments 
in the United Kingdom, the Dominion of Canada, the 
Commonwealth-of Australia, the Dominion of New Zealand 
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the Union of South Africa, the Irish Free State and New- 
foundland; at Imperial Conferences holden at Westminster 
in the years of our Lord nineteen hundred and twenty-six 
and nineteen hundred and thirty did concur in making the 
declarations and resolutions set forth in the Reports of the 
said Conferences: 

And whereas it is meet and proper to set out by way 
of preamable to this Act that, inasmuch as the Crown is 
the symbol of the free association of the members of the 
'British Commonwealth of Nations, and as they are united 
by a common allegiance to tne Crown, it ' would 
be in accord with the established constitution position 
of all the members of the Commonwealth in relation 
to one another that any alteration in the law touching 
the Succession to the Throne or the Royal Style 
and Titles shall hereafter require the assent as well of the 
Parliaments of all the Dominions as of the Parliament of 
of the United Kingdom. 

And whereas it is in accord with the established cons- 
titutional position that no law hereafter made by the 
Parliament of the United Kingdom shall extend to any of 
the said Dominions as part of the law of that Dominion 
otherwise than at the request and with the consent of that 
Dominion: 

And whereas it is necessary for the ratifying, confirm- 
ing and establishing of certain of the said declarations and 
resolutions of the said Conferences that a law be made and 
enacted in due form by authority of the Parliament of the 
United Kingdom. 

And whereas the Dominion of Canada, Commonwealth 
of Australia, the dominion of New Zealand, the Union of 
South Africa, the Irish Free State and Newfoundland 
have severally requested and consented to the submission 
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of’ a measure to the Parliament of the United Kingdom for 
making such provision with regard to the matters aforesaid 
as is hereafter in this Act contained: 

Now, therefore, be it enacted by the King’s Most Ex- 
cellent Majesty by and with the advice and consent of the 
Lords Spiritual andTemporal, and Commons, in thispresent 
Parliament assembled, and by the authority of the same, as 
follows: — 

In this Act the expression “dominion’’ means any 
of the following Dominions that is to say, the Dominion of 
Canada, the Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa, the Irish Free 
State and Newfoundland, 

2. — (i) The Colonial Laws Validity Act, 1865, shall not 
apply to any law made after the commencement of this Act 
by the Parliament of a Dominion. 

(ii) No law and no provision of any law made after 
■ the commencement of this Actby the Parliament of a Domi- 
nion shall be void or inoperative on the ground that it is 
repugnant to the law of England, or to the provisions of 
any existing or future Act of Parliament of the United 
Kingdom, or to any order, rule or regulation made under 
any such Act, and the powers of the parliament of a 
Dominion shall include the power to repeal or amend any 
such Act, order, rule or regulation in so far as the same is 
part of the law of the Dominion; 

3. It is hereby declared and enacted that the Parlia- 
ment of a Dominion has full power to make laws having 
extra-territorial operation. 

4. 'No Act of Parliament of the United Kingdom 
passed after the commencement of this Act shall extend, or 
be deemed to extend, to a Dominion as part of the law of 
that Dominion, unless it is expressly declared in that Act' 
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that that Dominion has requested, and consented to, the 
enactment thereof. 

5. Without prejudice to the generality of the forego- 
ing provisions of this Act, sections seven hundred and 
thirty-five and seven hundred and thirty-six of the Merchant 
Shipping Act, 1864, shall be constructed as though reference 
therein to the Legislature of a British possession did not 
include reference to the Parliament of a Dominion. 

6. Without prejudice to the generality of the forego- 
ing provisions of this Act, section four of the Colonial 
Courts of Admiralty Act, 1890 (which requires certain 
laws to be reserved for the signification of His Majesty’s 
pleasure or to contain a suspending clause), and so much of 
section seven of that Act as requires the approval of His 
Majesty in Council to any rules of Court for regulating the 
practice and procedure of a Colonial Court of Admiralty, 
shall cease to have effect in any Dominion as from the 
commencement of this Act. 

7. — (i) Nothing in this Act shall be deemed to apply 
to the repeal, amendment or alteration of the British 
North America Acts, 1867 to 1930, or any order, rule or 
regulation made thereunder. 

(ii) The provisions of section two of this Act 
shall extend to laws made by any of the Provinces of 
Canada and to the powers of the legislatures of such 
Provinces. 

(iii) The powers conferred by this Act upon the 
Parliament of Canada or upon the legislatures of the Pro- 
vinces shall be restricted to the enactment of laws in 
relation to matters within the competence of the Parliament 
of Canada or of any of the legislatures of the Provinces 
respectively. 
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8. Nothing in this Act shall be deemed to confer any 
power to repeal or alter the Constitution or the Constitu- 
tion Act of the Commonwealth of Aiistialia or the Consti- 
tution Act of the Dominion of New Zealand otherwise than 
in accordance with the law existing, before the commence- 
ment of this Act. 

9. (i) Nothing in this Act shall be deemed to autho- 
rize the Parliament of the Commonwealth of Australia to 
make laws on any matter within the authority of the States 
of Australia, not being a matter within the authority of the 
Parliament or Government of the Commonwealth of 
Australia. 

(ii) Nothing in the Act shall be deemed to require 
the concurrence of the Parliament or Government of the 
Commonwealth of Australia in any law made by the Parlia- 
ment of the United Kingdom with respect to any matter 
within the authority of the Parliament or Government of 
the Commonwealth of Australia, in any case where it 
would have been in accordance with the constitutional 
practice existing before the commencement of this Act that 
the Parliament of the United Kingdom should make that 
law without such concurrence. 

(iii) In the application of the Act to the Common- 
wealth of Australia the request and consent referred to in 
section four shall mean, the request and consent of the 
Parliament and Government of the Commonwealth. 

10. (i) None of the following sections of this Act, 
that is to say, sections two, three, four, five and six, shall 
extend to a Dominion to which this section applies as 
part of the law of that Dominion unless that section is 
adopted by the Parliament of the Dominion, and any Act 
of that Parliament adopting any section of this Act may 
provide that the adoption shall have effect either from the 
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commencement of this Act or from such later date as is 
specified in the adopting Act. 

(ii) The Parliament of any such Dominion as aforesaid 
may at any time revoke theadoptionof any section referred 
to in subsection (1) of this -section. 

(hi) The Dominions to which this section applies are ' 
the Commonwealth of Australia, the Dominion of New 
Zealand and Newfoundland. 

11. Notwithstanding anything in the Interpretation 
Act, 1889, the expression “Colony,” shall not, in any Act 
of the parliament of the United Kingdom passed after the 
commencement of this Act, include a Dominion or any 
Province or State forming part of a Dominion. 

12, This Act may be cited as the Statute of West- 
minster, 1931. 

The preamble to the Act recognises that “the Crown 
is the symbol of free association of the members of the 
British Commonwealth of Nations,” and declares that as 
‘they are united by a common allegiance to the Corwn* it 
would be in accord with the established constitutional posi- 
tion of all the members of the Commonwealth in relation 
to one another that any alteration in the law touching the 
Succeession to the Throne or the Royal Style and Titles 
shall hereafter require the assent as well of the Parliaments 
of all the Dominions as of the Parliament of the United 
Kingdom.” The Act removes all restrictions on dominion 
legislation, imposed by the Colonial Laws Validity Act. It 
declares that no dominion law shall be deemed inoperative 
on the ground of its being repugnant to the lav/ of England 
and empowers the Parliament of a Dominion to repeal or 
amend any law of British Parliament in so far as the same 
is part of the law of the Dominion. It further provides 
that no law made, after the commencement of this Act, by 
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the British Parliament, shall extend to any Dominion unless 
the Dominion has expressly consented to the enactment 
thereof. In short, the Statute of Westminster defines the 
status of the self-governing Dominions, viz. the Common- 
wealth of Australia, the Dominion of Canada, the Dominion 
of Newzealand, the Union of South Africa, the Irish Free 
State (now called Eire) and Newfoundland, as that of 
perfect equality with Great Britain inside the British Com- 
monwealth of Nations. What a change from the Colonial 
policy of 1773 to the Dominion Status of 1931 ! 

Legally speaking, the Statute of Westminster does not 
abolish the sovereignty of the British Parliament over the 
T „ , Dominions, for no Parliament can enact 

L'igal sove- ’ 

reignty of Par- a law to bind its successors. While retain- 
liamentisintact, , , . _ 

ing this Parliamentary Sovereignt 3 ’-, the 

Statute specifies the manner in which it is to be exercised; 

section 4 lays down that ‘no Act of Parliament of the 

United Kingdom passed after the commencement of this 

Act shall extend, or be deemed to extend, to a Dominion 

as part of the law of that Dominion, unless it is expressly 

declared in that Act that that Dominion has requested, 

nnd consented to the enactment thereof.’ 

The position of the King in each Dominion, conse- 


quently, acquires a new meaning. He is now the King of 


The position of 
the King in the 
Dominions. 


each Dominion; for example, the power 
of the King in Canada is the power of the 
King of Canada and not that of the King 


of England. The King of Canada, therefore; acts on the 
advice of his Canadian Ministers in all matters relating to 
. the administration of Canada. As Keith points out, when 


the new buildings of the Union of South Africa in London 
were opened by the King in 1932, he had in ■waiting not 
the Home Secretary but a representative of South Africa. 
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When the King visited Canada in 1939, he performed the 
Royal functions himself; he appeared in the Canadian 
Parliament, promulgated Bills and received the credentials 
of the U S. A. Minister to Canada, and held a meeting of 
his Canadian Privy Council. All this he did in his capacity 
as the King of Canada and not as the King of England. 

The Statute of Westminster legalises the external 
sovereignty also of the Dominions, a sovereignty which had 
, . , existed in several facts before 1931. The 

External nule- 

pfindenc • of tiie admission of the Dominions to the League 

Dominions. / -v-r • • , i i 

of iNlations as independent members and 
their election to the Council of the League was an important 
example of their independence. When the Abdication Act 
was passed in December 1936, prior consent of the Domi- 
nions had been obtained by the British Cabinet because the 
Act was introducing a great constitutional changes in 
Monarchy. When the present var between Great Britain 
and Germany was decleared, the constitutional position of 
the Dominions in international relations was put to a great 
test. United Kingdom, not the Dominions, declared war 
on Germany at 11 a. m. on September 3, 1939. The 
Australian Commonwealth declared war on Garmany on 
September 5. South Africa Government of General 
Hertzog moved a motion for neutrality of the Union of 
South Africa but it was defeated by 80 votes against 67. 
The Government resigned; a new cabinet was formed by 
General Smuts and South Africa declared war on Germany 
on September 6. The Canadian Parliament discussed the 
question of Canada’s participation in the war and approved 
on the declaration of war against Germany on September 9. 
The Irish Government declared the neutrality of Eire. All 
these decisions were made by each dominion-for itself and 
•not under any pressure from Great Britain. 
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Several Dominions ' maintain their own ambassadors at 
foreign courts. They have also carried on independent 
negotiations with foreign states on commercial and allied 
questions. Some constitutionalists maintain that the 
Dominions have acquired, under the Statute of West- 
minster, the right of secession from the British Common- 
wealth of Nations. In the Union of South Africa, at 
least, there has been a move for secession, though it seems 
inconceivable that a Dominion will secede and lose the 
protection of the Commonwealth against any foreign aggres- 
sion. 

Since the passing of the Statute of Westminster, the 
position of a Dominion^ Governor-General has, naturally, 

Dominion Gov- acquired a new prestige. He represents 
ernot-Genertil. King of England but the King 

of the Dominion concerned. He is appointed by the King 
by letters patent issued under the Royal Sign Manual. But 
in the selection of the Governor-General the King is mainly 
guided by any advice given by his Ministers of the Domi* 
nion concerned. The Imperial Conference of 1930 had 
conceded the right of a Dominion to make its own choice 
of Governor-General; soon after that. Sir Isaac Isaacs was 
appointed Governor-General of the Commonwealth and 
Lord Bessborough as Governer -General of Canada on the 
advice of the Commonwealth and Canadian Ministers 
respectively. Leave of absence to a Dominion Governor is 
now given through the Prime Minister of the Dominion and 
not through a Secretary of State. Thus a Dominion 
Governor -General, as representing the authority of the 
King of the Dominion, is now merely a constitutional 
head acting on the advice of the Cabinet just as the 
King of England acts on [the advice of the British 
Cabinet. 
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Chapter XII 


DOMINION OF CANADA 

The igniflc.inoe of Co:; federation is that it provided an instru- 
ment of government which enabled the French, while retaining their 
distinct national life, to become happy partners with the British and 
attain a Canadian 'super-nationality, embracing a loyalty extending 
beyond their own group to that of tbs Dominion ns a whole. 

—{Alexander Brady) 

The Dominion of Canada, member of the British Com- 
mon'wealth of Nations, has as area of 3,695,000 square 
miles, and a population of 11,203,000 human souls. Of the 
latter nearly 3 milions are of French origin. Canada -was 
the earliest British colony formed into a dominion with a 
federal constitution, in the British Empire. Its constitution, 
therefore, Presents many novel features, particularly on 
account of the presence of a large French population which 

predominates in the province of Quebec. 

HISTORY OF THE CONSTITUriON 

The French colonists founded the Colony of Canada in 
1608. In the beginning it was autocratically governed by 
the French King as a province of France. On the outbreak 
of the Seven Years' War between the French and theEng- 
lish in Europe, the nationals of these two countries began 
to fight in Canada as well. General Wolfe, the comman- 
der of the English forces in North America, conquered 
Quebec on September 18, 1759, and Montreal a year later, 
and thus gained Canada to England. The Treaty of Paris, 
1763, recognised the cession of Canada by France to the 
King of England, providing at .the same time that “His 

„ Britannic Majesty, on his part, agrees to 

Upto 1739. 

grant the liberty of thei Catholic religion 
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to the inhabitants of Canada , . Ther King of England, 
thereafter, appointed a Governor for Canada, who was to 
be assisted by a council and an assembly. The subsequent 
influx of British immigrants into this new country compli- 
cated the political problem. The system of administration 
satisfied neither the French majority nor the British minori- 
ty. In 1770, the efforts of Governor Carleton resulted in 
the passing, by the British Parliament, of “ the Quebec Act 
of 1774, which removed most of the grievances and disabili- 
ties of the Roman Catholics.”* The War of American In- 
dependence further changed the whole aspect of Canadian 
politics, because a large number of loyalists from U.S.A. 
entered Canada and settled there. In 1791, the British 
Parliament passed the Constitutional Act (Canada Act), 
again at the suggestion of Carleton (then known as Baron 
Dorchester, and appointed Governor for a second time in 
1787). This Act divided Canada into Upper Canada with 
a British majority and Lower Canada with a French majori- 
ty. Each province was given a nominated and hereditary 
Council and an elected Assembly. The Governor obtained 
virtually independent control by getting the Crown revenues 
and military grants, without having to wait for supplies on 
the will of the legislature. In this way, the Canadian 
executive became independent and irresponsive, and it 
received its instructions from ‘the Colonial Office lying 
thousands of miles away and little acquainted with the real 
situation’. In Lower Canada the British dominated in the 
Council and the French in the Assembly. Hence, each 
house tried to get larger powers than the other.. “This 
often created dead locks between representative Assembly 
and the irresponsive executive. The French versus English 
controversy assumed unmanageable proportions in Lower 

I 

* Sharma, Federal Polity, p. 85. 
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Canada, and Papineau, the leader of the French, who had 
~ often been elected Speaker of the Assembly, rose into revolt 
and appeal was made to arms. The rebellion was suppressed 
and Papineau fled.butthe smouldering embers of discontent 
were not finally extinguished. In Upper Canada too, there 
was discontent and the British majority clamoured for 
popular control over the administration,”* 

^ To deal with this Complex problem of Canada, the 
British Government suspended the constitution of that 
Durham’s colon 3 ' and sent out Lord Durham, armed 

Keport. with full administrative powers. Within 

two years of his appointment (1837-39) Lord Durham' 
studied the whole situation closely and submitted to the 
British Government his celebrated report which is rightly 
considered a great land mark in British Colonial History. He 
complained of the disorganised milita, the obstruction and 
perversion of justice on account of the racial animosity bet- 
ween the British and the French inhabitants, the unrepre- 
sentative character of the Governor and his too much de- 
pendence on the Colonial Office, and the irresponsive and 
irresponsible executive. To cure all these evils he suggested 
that though inexperience might lead to a few mistakeshere 
and a few mistakes there, the colony must be granted a 
form of government responsible to the colonists themselves. 
He hoped that then and then alone the English and 
the French would leain to respect each other’s feelings. 

Though all the suggestions Lord Durham made didnot 
meet with the approval of the British Government, Parlia- 
ment passed an Act uniting theUpper and the Lower Canada, 
on 23rd July, 1840.' The opening words 'of the Preanible 
to the Act, viz. "Whereas it is necessary that Provision he 
made for the good Government of the Provinces of upper 

* Ibi^, p. 86, 
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Canada and Lower Canada in such manner as may secure 
the rights and Liberties and promote the Interests of all 


United Canada. 


Classes of Her Majesty’s Subject within 
the same. And whereas to this end it is 


expedient that the said Provinces be re-united and from one 


Province for the purposes of Executive Government and 
Legislation....” indicated that the British Government 


felt convinced at that time, that a re-union of the two 


provinces was likely to give peace to Canada. For two 
decades the system of government established by this Act 
continued to work, but the intrinsic differences not only in 
the composition of the population of the two parts of 
Canada but also in their various interests, coupled with the 
desire of the adjoining colonies to strengthen their political 
bond, opened new problems. In these circumstances, “This 
system failed to satisfy the Colonists who began to feel the 
great necessity of a federal form of union between all the 
Colonies* in North America.”! 


The need of communications between the different 
parts of the vast country and the expansion of agriculture 
to the western parts brought the colonists closer together. 
And in 1860, the movement for union took a vocal shape. 
The delegates from all the important colonies including 
Nova Scotia, New Brunswick and Prince Edward 
Island, met at Quebec and on 24th October, 1864, and 
passed the famous Quebec Resolutions embodying the 
essentials of a federal constitution for a united and bigger 

Quebec Resolu- Canada. An influential delegation of 

tions and atter. statesmen from the principal colonies 

crossed over to England to discuss their constitutional pro- 
blem withHer Majesty’sGovernment. After fruitful discus- 


’*'Only tboee colonies that were under the rule of the British. 
' t Eederal Polity, p, 89, 
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sidns, the' British Government gave Canada a new consti- 
tution embodied in an Act of Parliament (The British North 
America Act, 29 March, 1867, 30 and 31 Viet: Chap. 3, 
“Statutes at Large,”)i establishing a federation in Canada. 
“The Act of 1867 marked a distinct departure in the colonial 
policy of Britain and showed that the lesson of the 
American Revolution had not been lost in the counsels of 
the British Cabinet. It also indicated that even while owing 
common allegiance to their British Sovereign the colonies 
could evolve a system of government which would satisfy 
their aspirations. It was this lesson of the Canadian federa- 
tion which placed before the other parts of the British 
Empire an example which was soon followed with, vantage;”# 
THE constitution OP 186 ?; 

. As already said, the British North America Act of 
1867 was leased generally on the famous Quebec Resolu- 
tions of 1864. Resolution No. 3 ran; “In framing a cons- 
titution for the general Gevernment, the Conference, with 

Principles the a view to the perpetuation ofour connexion 

Constitution. the Mother, Country, and the promo- 

tion of the best interests of the people of these Provinces, 
desire to follow the model of the British Constitution, so 
far as our circumstances permit.” This desire of the 
Colonists was embodied in the Act itself the Preamble to 
to which stated ; “W^hereas the Provinces of Canada, Nova 
5cotia, and New Brunswick have expressed their desire to be 
federally united into one Dominion under the Crown of the 
United Kingdom of Great Britain and Ireland with a Consti- 
tution'shnilar in Principle to that of the United Kingdom... 
Thus the constitution of Canada, based generally on the 
British model, follows most of the British traditions. The 
chief features of this constitution are the following: 

♦ Ibid. p. 90.' 
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(1) ■ It establishes a parliamcntaryexecutive as opposed 
to a presidential one (as of U. S. A.) or a collegiate one 
(as of Switzerland.) 

(2) The upper house of the federal Parliament is 
composed of senators appointed for life bj' the Governor- 
General. The name Parliament is borrowed from England 
and life membership of the Senate is an attempt to make 
some kind of approach to the House of Lords. 

' (3) The powers of the federal gevernment are greater 
than those of the component units which have been named 
as vrovinces and not states, the former designation showing 
a kind subordination to the centre. All residuary powers 
belong to the central government, 

(4) To follow the British constitution as far as possible 
the Act provides for the creation of a Privy Council of 
Canada, on the lines of the British Privy Council. This is a 
very singular feature of the Canadian constitution, not to be 
seen in the constitution of any other British dominion. 

(5) The amendment of the constitution can be, in 
theory at least, made only by the British Parliament. In 
this respect, too, Canadian constitution is different from 
the other British dominion constitutions. 

(6) The powers of the Canadian judiciary arc also 
less than those of the Australian judiciary, though after the 
passing of the Statute of Westminster the actual practice 
has become different from the theory. 

Canada was the first country within the British Empire 
to get a federal form of government. Hence, British 
federalism, born only in 1867, has some peculiar features of 
its own. Firstly, it has preferred the -parliamentary form 
of government. Secondly, on account of the connexion of 
the British Colonics with the mother -country, the British 
Sovereign appears as the (nominal) head of the executive. 
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and the legislative power is also vested in the (British) 
Sovereign and a (dominion) parliament. These features of 
British federalism distinguish it from American or Conti- 
nental federalism. 

The working of the federal constitution (1867) of 
Canada has given the hrench population of Lower Canada 
(commonly called the Province of Quebec) a chance to 
govern itself. But the lapse of nearly three decades -has 
obliterated much of the racial differences between the 
Canadians of French and British origin, so much so that the 
people of Lower Canada now do not call themselves French 
but simply Canadians or French speakers. “So far as they 
belong to France, it is to France of the eighteenth, not of 
the twentieth century. Since the Revolution of 1789, 
and still more since the establishment of the present 
Republic in France they have been but slightly affected by 
French political institutions or ideas, for though educated 
men read French books, the anti clerical attitude of the 

Republicans who have governed France during the last forty 
years has been repellent.”* It is true that the two races 
in Canada have not blended, nor are they likely to blend, 
yet the old animosities of the pre-1840 days have generally 
disappeared and this is mainly due to the constitution of 
1867 which has given them an opportunity to live apart 
and yet as equal partners in the common Dominion Govern- 
ment. 

THE FEDERAL GOVERNMENT 
As said above, the federal government has larger powers 
than the governments of the provinces. Few federations 
give to the central authority the extensive powers enjoyed 
by the Dominion Government in Canada. | According to 

* Bryce. Modern Democracies. vol.I. p. 521. 
t Dawson. Constitutional Issues in Canada, 1909-1931, p. 431, 
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Its Powers. 


Art, 91 of the constitution, the exclusive 
legislative power of the federal government 
extends to the following subjects. 

(1) The public debt and property, 

(2) The regulation of trade and commerce. 

(3) The .raising of money by any mode or system of 


taxation. 

• (4) The borrowing of money on the public credit. 

(5) Postal service. 

(6) The census and statistics. 

(7) Militia, military and naval service, and defence. 

(8) The fixing of and providing for the salaries and 
allowances of civil and other officers of the Government 
of Canada. 

(9) Beacons, buoys, lighthouses, and Sable Island. 

(10) Navigation and shipping. 

(11) Quarantine and the establishment and mainte- 
nance of marine hospitals. 

(12) Sea coast and inland fisheries. 

(13) Ferries between a Province and any British or 
foreign country or between two Provinces. 

(14) Currency and coinage. 

(15) Banking, incorporation of banks, and the issue of 
paper money. 

(16) Savings banks. 

(17) Weights nnd measures. 

(18) Bills of exchange and promissory notes. 

(19) Interest, 

(20) Legal tender, 

(21) Bankruptcy and insolvency. 

(22) Patents of invention and discovery, 

(23) Copyrights. 

(24) Indians, and lands reserved for Indians. 



DOMIKIiDN OF CAKADA 


287 


(25) -ISTAturalization and aliens. 

(26) Marriage nnd divorce. 

(27) The criminal law, except the constitution of 
courts of criminal jurisdiction, but including the procedure 
in criminal matters. 

(28) The establishment, mainteannee, and manage- 
ment of penitentiaries. 

(29) Such classes of subjects as are expressly excepted 
in the enumeration of the classes of subjects by this Act 
assigned exclusively to the Legislatures of the Provinces. 

And any other matter coming within any of the classes 
of subjects enumersted in this section shall not be deemed 
to come within the class of matters of a local or private 
nature comprised in the enumeration of the classes of 
subjects by this Act assigned exclusively to the Legis- 
latures of the Provinces.* 

The Federal Governmen t exercises still another kind of 
control over the provincial governments through the agency 
of the Governor-General in Council in that he appoints and 
also removes the heads of provincial governments, called 
Lieutenant-Governors, and can disallow any legislation passed 
Federal control ^7 ^ provincial legislature. So far only two 
over Provinces. Licutenant-Governors have been removed 

by the Governor -General in Council, “The power of dis- 
allowance on the other hand, was freely used during the 
first thirty years of the federation, and it constituted at that 
time a serious menace to provincial legislative autonomy".! 
And though, in theory, this power of disallowance still 
remains “legally unimpared" it has not been frequently 
Used after the close of' the last century. Recently the 
Dominion Government has begun to exercise a new form 

♦ Alt. 19 of the British North America Act. 1867. 

t CawBon. Oonstitational Issues in Canada p. 432< 
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of control over the provincial governments — control 
not contemplated by the Act. This is the system of grants- 
in-aid which enables the Dominion Government to crontrol 
the sphere of action of provincial governments by giving 
them grants for specific purposes, which enable these 
governments to initiate new work in their sphere. 

The legislative power is vested in the King and a 
Parliament. 

The Federal (Dominion) Legislature of Canada is a 
bicameral legislature and is generally based upon the British 
model. It is called the Parliament of Canada and consists 
of a House of Commons (the Lower Chamber) and a Senate 
The Federal (the Upper Chamber). Its legislative 
Legislature, powcrs have already been mentioned above. 

According to the Representation Act, 1933, the 
Canadian House nf Commons consists of at present, 245 
members distributed thus; Ontario 82, Quebec 65, Saskat- 
chewan 21, Manitoba 17, Alberta 17, British Columbia 16. 
Nova Scotia 12, New Brunswick 10, Prince Edward Island 
4 and Yukon 1. The original membership (under Art. 37 
of the Act) was fixed at 181, but Art. 51 provided for the 
. . ^ ^ readjustment of representation by the 

Representation Parliament of Canada, after every 
decennial census' subject to these rules: 
Quebec shall have the fixed number 
of 65. Each of the other provinces shall have a 
number which will bear the same proportion to the popu- 
lation of the province as the number 65 bears to the 
population of Quebec, every fraction above onehalf being 
counted as one. In any such readjustment the e.xisting 
representation of a province would not be reduced unless 
the proportionate population of the province at the 
preceding census had during the following census 
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diminished by five or more than five per cent. But in 
no case shall the representation of Quebec be less than 65. 
So that the total representation of the whole Dominion in 
the Commons would be determined by dividing the total 
population of Canada by the quotient obtained by dividing 
the population of Quebec by the number sixty-five. The 
following formula makes it still more clear. 

Strength of the House of Commons of Canada 

Population of Quebec 

65 

Calculating thus, the representation -in the Canadian 
House of Commons at present comes to one member for 
36,000 persons approximately, At every decennial census, 
due to increase in population, and also due to the other 
provinces joining the federation* there has been an increase 
in the membership of the House w'hose present strenth is 
245. Twenty members form a quorum for the sitting of the 
House. The House elects its own Speaker who presides 
over its sitting. The normal life of the House is five years 
but it may be dissolved earlier provided the Governor- 
General permits the Prime Minister to make a fresh appeal 
to the country. All questions in the House are decided by 
a bare majority vote and when the voices (excluding that 
of the Speaker) are equal, but not otherwise, the Speaker 
has a vote. There is universal adult suffrage for election 
to the House which thus represents the general will of the 
people. The Dominion Act of 1920 has- given every adult 
male and female a vote provided he or she is a British 
subject and has been resident of Canada for a year and of 

*Itj 1867. there Tpere only {our provinces, viz . Ontario, Quebec, Nova 
Scotia and New Brnnswicl: in the federation. British Columbia 
joined it in 1871, Prince Edward Island in 1878, Manitoba in ISlO, and 
Alberta and Saskatchewan in 1905, under Article 146 of the Act which 
provided lot admission of ne-w memhars. 
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the constituency concerned for two months. And “persons 
personally naturalised are also eligible, but there are certain 
limitations as to wives and children of such persons, and 
alien women married to British subjects, and as to persons 
who are specially disqualified in any province, as are North 
American Indians in some provinces, and Indians, Japanese 
and Chinese naturalised subjects in British Columbia." 

The Senate, or the upper house, consists of, at present, 
96 members distributed thus; Ontario 24, Quebec 24, the 
Maritime Provinces 24 (Nova Scotia 10, New Brunswick 10 
and Prince Edward Island 4), and the fourth group of four 
provinces 24 (six each province). The Canadians desired 
to follow the British model but as hereditary - membership 
(like that in the English House of Lords) could not be 
arranged, Senators are appointed for life by the Governor- 
Composition of General on the recommendation of the 
the Senate. Cabinet. Therefore, vacancies that occur 
in the Senate are naturally given by the Cabinet to the old 
persons who have served the political party, to which the 
Cabinet belongs. For this reason, the Senate is sometimes 
derided as the bribery fund in the possession of the Cabinet. 
Another undemocratic feature of the Canadian Senate is the 
high qualification for its membership. Art. 23 lays down 
the qualifications for a Senator, He should be of the full 
Qualifications of age of thirty years. He should be either a 
Senators. natural-bornsubjectof the British Sovereign 
or a naturalised citizen under law of British Parliament or 
of any of the Canadian legislatures. He must possess free- 
hold and unencumbered property of the value of four 
thousand dollars. He must be a resident of the province 
for which he is appointed. In the case of Quebec he must 
•be a resident of the electoral' district for which he' is 
appointed. 
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■ In case of a vacancy by death, resignation or otherwise 

of a Senator, the Governor-General proceeds to appoint his 

„ . , successor. The Governor-General has also 

ivormnees of 

Oovernor- the right, to be exercised in the name of 

Gdneral. , ri • 

the Sovereign, to nominate four to eight 

additional Senators to the Senate to solve a deadlock bet- 
ween the tw’o chambers. A Senator loses his seat if he is 
absent from two consecutive sessions of -the Senate, if he 
takes an oath of allegiance to a foreign power, if he is 
convicted of treason or felon5% if he is declared bankrupt, 
or if he ceases to hold the necessary property qualification. 

The Governor-General appoints a Senator to be the 
Speaker of the Senate and may remove him and appoint 
another. At least fifteen Senators form a quorum. The 
Speaker always has a vote, but in case of equality of votes 
the decision is considered to be in the negative. The Senate' 
IS largely a revising chamber and has undoubtedly failed to 
be the sheet-anchor of provincial interests. 


The rules of legislative procedure in the Canadian' 
Parliament closely follow those in the parent body, viz. the 


Organization 
and working of 
the Senate. 


British Parliament. It is, in both countries, 
the lower house which is the real political 
battle-field where the fate of the ministry 


is decided. “The House of Commons is the busiest painter 
of constitutional issues in Canada, and it is a rare session that 


does not leave behind some addition to the Gallery of 


Political Science. A new sketch of the Governor -General 


ship, a retouching of an old view of Civil Service reform, a 
futuristic attempt to give effect to the members’ conception 
of the foreign relations of the Empire — the walls are fast 
being filled with such efforts”.* The House of Commons 
and the Senate enjoy equal legislative powers but money 


*Constitntionul Issues in Canada, p. 239. 
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bills must originate in the House. In case of a deadlock 
between the two, the Governor-General may add to the 
Sfenatc four or eight members, one or two from each 
province or group of provinces. When a legislative measure 
has passed through both chambers, it must receive the 
Govcrnor-Gcncrars assent before being placed on the statute 
book. In practice, this assent is never refused. And the 
Canadian Parliament has now full powers of legislating for 
the needs of that great dominion. 

THE FEDERAL EXECUTIVE 

Art. 9 of the British North America Act states: “The 
Executive Government and Authority of and over Canad i is 
King as the hereby declared to continue and be vested 

Executive. Queen." When this Act was passed 

it was the English Crown that was meant to exercise the 
executive power, but as the international (or inter -imperial) 
status of Canada underwent a change, what is now meant 
is not the Imperial Crown but the Canadian Crown. In fact, 

, as in this executive branch of the Canadian Government so 
in all other branches, the written articles do not constitute, 
“a guide to the constitutional practice of the present day.” 
Like England, Canada has a large number of constitutional 
conventions and without a study of these, the actual 
administrative machinery cannot be understood. 

Art. 11 of the Act lays down: "There shall be a 
Council to aid and advise in the Government of Canada, to 
be styled the Queen’s Privy Council for Canada; and the 
Persons who are to be Members of that Council, shall be 
Privv Counoil from Time to Time chosen and summoned 
of Canada, Governor-General and sworn in as 

Privy Councillors, and Members thereof may be from Time 
to Time removed by the Governor-General.” In no other 
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respect does the Canadian constitution follow the British 
model so much as in the institutions of a Canadian Privy 
Cotincil. But the Canadian Privy Council does not perform 
judicial functions. 

And again, the actual practice in Canada is that the 
Governor General really occupies the position of a constitu- 

Cabinet is tho tional executive head. There is an Execu- 
, real Executive, tive Council, the Dominion Cabinet, con- 
sisting of ministers of the (Canadian) Crown wuth a Prime 
Minister at its head. The Cabinet is composed of leaders 
of the majority party in the House of Commons. In select- 
ing his colleagues, the Prime Minister, who is appointed by 
the Governor-General in the same w’ay as the British 
Sovereign appoints the Prime Minister in England, always 
makes his selection in such a way that every important 
province is represented in the Cabinet. Though strict 
adherence to this principle sometimes results in keeping out 
the best persons, the federal character of the Cabinet 
constitutions a guarantee for keeping a majority of the House 
behind it. - The Cabinet is responsible to the House and 
must resign if the House passes a no-confidence motion or 
fails to support its policy. But the Prime Minister may 
request the Governor General to dissolve the House and 
hold a general election in order to ascertain the will of the 
Canadian people. Formerly, such requests for dissolution 
were sometimes refused, e. g.. in 1858 and 1860. The 
Governor General also declined to abide by the Prime 
Minister’s advice in exercising prerogative of pardon in 
1875. ■ But things have changed with the lapse of time. 
The progress in the relations between the Governor-General 
and the Cabinet hasbeen almost continuous. “The Governor 
General, like the King in Britain, has always been the 
central figure in the Government of Canada. His history, 
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like that of his illustrious prototype, has been a steady, 
unsensational, rather reluctant progress from virtual 
dictatorship to virtual impotence” =» And this change has 
affected not the letter of the constitution which remains 
in theory the same as it was in 1867, but only the constitu- 
tional practice. “The specific grants of the Governor’s 
authority and those powers which were his through usage 
were either formally altered, (e. by changes in the Com- 
mission and Instructions in 1878) or, more commonly, 
quietly abandoned. Precedents fell rapidly away on the 
one side and multiplied on the other. The driving force 
behind the movement was the insistence by the Canadian 
people on a greater measure of self-government. This 
attacked the position of the Governor-General from two 
directions: the desire for a more democratic control of the 
Government necessarily weakened his positton as its only 
irresponsible element, while at the same time the growth of 
the national autonomy narrowed his functions as an Imperial 
officer".! And thus the real executive power in Canada 
has now passed into the hands of a responsible Cabinet 
which guides the legislature, governs the country and other- 
wise occupies the same position in Canada as the British 
Cabinet docs in Britain. Even the appointment of the 
Governor-General is made by his Majesty in consultation 
with the Canadian Cabinet with which he is to associate 
himself as a constitutional h<’ad. He has, in this manner, 
ceased to be an official of the British Government. 

The Cabinet is thus the real governing body in the 
dominion. It consists of 17 ministers at present. These 

Composition of ‘'rc. Prime Minister, President of the 
tiio Cnbinot. Executive Council; Minister of Mines and 

* ConsliUuionnl Issuca in Canada, p. Gy, 

t Ibid, p, G6. 
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' Resources; Minister of Justice and Attorney General; Minister 
of Public Works; Minister of Finance; Postmaster-General; 
Minister of Trade and Commerce; Secretary of State; 
Minister of National Defence and National Health; Minister 
of Pensions; Minister of National Revenue; Minister of 
Fisheries; Minister of Labour; Minister of Transport; 
Minister of Agriculture; two Ministers without portfolio. 
The Prime Minister gets a salary of £15,000 a year, other 
Ministers with portfolio get £ 10,000 a year. 

There are also some under-secretaries. The Cabinet 
stands as a solid body and is jointly responsible to the House, 
though the ministers are not absolved from their individual 
responsibility. The Cabinet works on the principle of 
party- system as in Britain. 

While the Cabinet guides the general policy of the 
government, the detailed working is left to officers of the 
„ . Civil Service. There is in Canada, an in- 

Cml Service. , „ 

dependent body of Civil Service Commis- 
sioners who are independent members, being removable only 
on addresses from both houses; they have wide powers of 
examination, and promotions are in theory in their hands, 
though a voice is given to the deputy head of the depart- 
ment.* The system is not perfectly free from defects, 
particularly because the ministry cannot easily exercise the 
right of dismissal for inefficiency and incompetence. Prior to 
1919 such dismissals were wholesale and almost discreditable, 
following a general election. But now security in service 
has been guarajiteed by the appointment of the Commission, 
THE CANADIAN JUDICIARY 
In the early das's of British North America the judiciary 
was not .the independent branch of administrative machinery 
it should have been; “the judges took an active part in 

* Keith. The Constitutional Law of the British Dominions, p. 186. 
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politics and were strong allies of the governing clique in the 
colonies.” They took part in the executive as well as the 
legislature. This system had its obvious defects and the 
subsequent demand for responsible government contained 
also a demand for an independent judiciary after the British 
model. Even Lord Durham, in his memorable Report, com- 
plained of the miscarriage of justice due to racial animosities 
of the French and the English settlers. ‘‘The course of 
justice is entirely obstructed by the same cause; a just deci- 
sion in any political case is not to be relied upon; even the 
judicial bench is, in the opinion of both races, divided into 
two hostile sections of French and English, from neither of 
whom justice is expected by the mass of the hostile party”.'* 
Since Lord Durham wrote, things have entirely changed. 
Both custom and statute have successfully worked ‘‘to 
preserve and develop the tradition of judicial freedom and 
impartiality”, and in this respect too British traditions have 
very largely influenced Canadian history. 

At present there are four grades of courts in Canada. 
At the apex of the ladder is the Supreme Court of Canada 
•whose -judges are appointed by the Governor-General and 
hold office during good behaviour. They can be removed 
Pour grades of address from both houses of the 

courts. legislature. There is another Dominion 

Court, namely the Exchequer Court, which is also under 
the central government. Then there are in the provinces 
the provincial Superior Courts, and under them the County 
and District Courts, all of which are under the authority of 
the Dominion for purposes of appointment, removal and 
salary, all other matters falling within the competence of 
the respective provincial governments. Lastly, there is the 
fourth and the lowest step in the ladder, th^ minor provincial 

” Lord Durham in his Report on the Affaire in Canada, 
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courts which arc entirely under provincial control. The 
Supreme Court of Canada is the highest appellate court for 
the Dominion, but appeals may be preferred from the decision 
of the provincial Superior Courts directly to the Judicial 
Committee of His Majesty’s Privy Council. The number 
of appeals from the decisions of the Superior Courts or the 
Supreme Court to the Judicial Committee is being restricted 
with the awakening of national pride in Canada. But the 
right is still there and it has enabled the Judicial Committee 
to maintain a certain standard of juristic uniformity in 
Canada. When such appeals are heard in the Privy Council 
a Canadian judge always sits on the bench. 

PROVINCIAL GOVERNMENTS 
The Dominion of Canada is composed of ten provinces 
as given below: 


Provinces. 


1 Total land and 
water Area in 
Sq. miles. 

Population in 
' 1931. 

Prince Edward Island 

... 

2,184 

88,038 

Nova Scotia 

... 

21,068 

512,846 

New Brunswick 


1 27,985 

408,219 

Quebec 


594,534 

2,874.255 

Ontario 


412,582 

3.431,633 

Manitoba 


246,512 

700,139 

British Columbia 

1 

i 

366.255 

694,263 

Alberta 


256,285 

731.605 

Saskatchewan 


261,700 

921,785 

Yukon 


207,076 

4.230 

North-West Territories 
federal control) 

(under 

1,309,682 

9,723 

Total ... 

3,694,863 

' 10,376,786 
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The British North America Act contains specific pro- 
visions regarding the form of the provincial constitutions in 

. general as well as the special powers of the 

Thoir powers. 

various provinces. According* to section 
92 of the Act, the provincial legislatures have exclusive 
legislative powers in relation to -all matters coming within 
the following classes of subjects: 

(1) The amendment from time to time, notwithstand- 
ing anything in his Act, of the constitution of the Province, 
except as regards the office of the Lieutenant-Governor. 

(2) Direct taxation within the Province in order to 
the raising of a revenne for provincial purposes. 

(3) The borrowing of money on the sole credit of the 
Province. 

(4) The establishment and tenure of provincial offices 
and the appointment and payment of provincial officers. 

(5) The management and sale of the public lands 
belonging to the Province and of the timber and wood 
thereon. 


(6) The establishment, maintenance, and management 
of public and reformatory prisons in and for the Province. 

(7) The establishment, maintenance and management 
of hospitals, asylums, and charities, elemosynary institutions 
in and for the Province, other than marine hospital. 

(8) Municipal institutions in the Province. 


(9) Shop, saloon, tavern, auctioneer and other licences 
in order to the raising of a revenue for provincial, local, or 
municipal purposes. , 

(10) Local works and undertakings other than such as 
are of the following classes: 

(a) Lines of steam or other ships, railways, canals, 
telegraphs, and other works and undertakings 
connecting the Province with any other or 
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others of the Provinces, or extending beyond 
the limits of the Province; 

(6) Lines of steamships between the Province and 
any British or foreign country; 

(c) Such works as, though wholly situate within the 
Province, are before or after their execution 
declared by the Parliament of Canada to be for 
the general advantage of Canada or for the 
advantage of two or more of the Provinces. 

(11) The incorporation of companies with provincial 
objects. 

(12) The solemnization of marriage in the Province, 

(13) Property and civil rights in the Province. 

(14) - The administration of justice in the Province, 
including the Constitution, maintenance, and organization of 
Provincial courts, both of civil and of criminal jurisdiction, 
and including procedure in civil matters in t-hese courts. 

(15) The imposition of punishment by fine, penalty, or 
imprisonment for enforcing any law of the Province made 
in relation to any matter coming within ^any of the classes 
of subjects enumerated in this section. 

(16) Generally all matters of a merely local or private 
nature in the Province. 

Besides exercising the above exclusive legislative 
powers, a provincial legislature can make laws in relation 
to education within the province subject to certain condi- 
tions which rcstrict-thc authority of the provincial govern- 
ment. Again, the Dominion Parliament may make uniform 
law relative to property and civil rights in Ontario, Nova 
Scotia, and New Brunswick. • A provincial legislature may 
make laws relative to agriculture and immigration into the 
province. There is thus a very Targe field for concurrent 
legislation. . 
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Each Province has its own legislature consisting of the 
Lieutenant-Governor and of one or two houses. The 
Act makes full provisions regarding the 
constitution and powers of these legisla- 


Provinoial 

Legislatures 


tures. 

A provincial legislation may, however, be refused assent 
by the Governor-General, in which case it ceases to have 
any force. This veto on provincial legislation by the 
Dominion Government gives the provinces a distinctly 
'subordinate status within the federation. 

The head of the provincial government is a Lieutenant- 
Governor appointed not by the British Sovereign but by the 
Provincial Dominion Governor-General, practically on 

the advice of his Cabinet. A Lieutenant- 
Governor may also be removed from office by the 
Governor-General. This further delimits the status of the 
provinces. The provincial Lieutenant-Governor is merely 
a constitutional head of the provincial government and the 
real executive power lies in the hands of the provincial 
cabinet 'which is responsible to the provincial legislature. 

In each province there are the Superior and County or 
District Courts which are partly under Dominion Govern- 
ment, e. g, with regard to appointment, removal and emolu- 
ments of the judges. Then there are the minor provincial 
courts which are exclusively under the authority of the 
provincial governments. 

To sum up, the provincial governments in Canada 
occupy "a more restricted status than is warranted by the 
federal character of the Dominion. The Central Govern- 
ment, besides possessing large legislative powers, also enjoys 
all -residuary powers It can veto (subject to statutory 
-restrictions) a provincial legislation,. It appoints and .can 
remove from office provincial Lieutenant-Governors,' though 
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SO far only two cases of such removal have happened. It 
also exercises some control over the higher grade of provin- 
cial judiciary. The allotment of sources of revenue leaves 
little scope for provincial governments which occasionally 
receive doles from the Central Government. And lastly, 
the judgements of th ' Supreme Court have also restricted 
the powers of the pro^'nccs. 

AMENDMENT OF THE CONSTITUTION 

As already said, the federal constitution of Canada is 
the result, to a very great extent, of differences in the 
interests of the several provinces. The major conflict bet- 
ween the French and the English settlers brought about 
this compact between the four provinces, though the other 
provinces joined the federation without the strict applica- 
tion of a compact theory. Naturally, therefore, the British 
North America Act, 1867, did not empower the Dominion 
Parliament nor the several provincial legislatures to make 
constitutional changes, lest the interests of any provinces be 
affected thereby. Hence the Act provides that all constitu- 
tional amendments will be made only by the British 
Parliament. Even the admission of new provinces into the 
federation is made on addresses from the Canadian Parlia- 
ment by an Act of the Imperial Parliament. Though the 
Imperial Parliament, in doing so, respects the views of the 
Canadians expressed not only through the Dominion Parlia- 
ment but also through the various provincial legislatures, 
yet in theory -the right of amending the Canadian constitu- 
tion has not been conceded to that Dominion. Even the 
Statute of Westminster while otherwise extending the 
legislative powers of the Dominion Parliaments, by remov- 
ing some of the restrictions, has made a special reservation 
in case of Canada. Section 7 of the Statute runs: 
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7. (i) Nothing in this Act shall be deemed to apply to the 

repeal, amendment or alteration of the British North America 
Acts, 1S67 to 1930, or any order, rule or regulation nude there- 
under. 

Thus, while the Statute confers upon the Canadian 
Parliament the power to legislate even against any Imperial 
Act, in so far as that Act relates to the Dominion, an 
exception has been made in the case of the various British 
NorJr America Acts passed between the years 1867 and 
1930, laying down or amending the constitution of that 
Dominion. And, as Prof. Keith remarks, “to make assur- 
ance doubly sure” the same section of the Statute further 
says: 

(2) The Provisions of section two* of this Act shall ext-nd 
to laws made by any of the Provinces of Canada and to the pon’crs 
of the legislatures of such Provinces. 

It is curious to note here that though the British North 
America Act, 1867, gave larger powers including residuary 
powers to the Dominion Parliament of Canada than to the 
provincial legislatures, and though it made the Dominion 
Government comparatively more powerful, yet the Statute 
of Westminster treated the provinces in a different way and 
extended the powers of their legislatures within their terri- 
tories. This was obviously done to satisfy the people of 
the province of Quebec. 

The provincial legislatures of Canada have the power 
to make changes in their respective provincial constitutions 
except that they cannot touch the position and powers 
of the Lieutenant-Governor. 

POLITICAL PARTIES 

As in Britain, Political parties are Quite unknown 
to the Canadian written constitution, and their organization 


For Section 2 oi the Statute of Westminster, see ante p. 271, 
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and functions are almost entirely extra-legal. The necessity 
of controlling any party activities by law, which has 
become so important in the United States, has not yet 
been felt in Canada, chiefly because party abuses, while 
frequent, have rarely been grossly oppressive and corrupt. 
Yet these uncontrolled, irresponsible, semi-secret bodies are 
in many respects the real government of Canada. The 
organization and leaders of the majority party are the 
driving power in and behind the Government; they are the 
pistons,spark plugs, carburettor, and what not, well con- 
cealed under an ornamental hood, which drive the car, 
and the exact functioning of which can be adequately 
understood only by those expert mechanics who devote a 
life time to such work”.# In these words. Prof. Dawson 
describes the importance of political parties in the Canadian 
system. 

True to their spirit, the Canadian statesmen adopted 
in the very early days of the federation, the party system of 
the mother country and named their own parties as Con- 
servatives and Liberals. The Canadians had to work a 
parliamentary system of government which necessitated the 
formation of political parties with definite programmes. In 
Canada, however, the main items in the party programmes 
have been included by “a sheer chance of the cards," Thus 
the Conservatives became protectionists and the Liberals 
opposed a protectionist system. Chance has again and 
again entered into Canadian politics to divide the two 
parties. One important factor concerning party govern- 
ment in Canada is the long continuance of the same party 
in office and in power. But when once the party in power 
has been ousted, the other has stepped in and remained in 
power for a long time. 

* Cqnstitutiqnal Issues in Canada, p, 357. 
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, It is only during the last twenty years that political 
parties have acquired a very great prominence, due partly 
to the advent of the Labour Party . and partly to the 
organization of the Farmers into a political body with 
definite objects. 

We may briefly describe here the aims of the various 
political parties in Canada. The Farmers’ Platforpa (1918) 
, „ included these items; permanent peace in 

Farmers Fnrty 

the world; opposition to Imperial control, 
and insistence on equal partnership in the Commonwealth; 
development of natural resources, particularly agriculture; 
reduction of tariff all round; increase in national revenues 
by imposing a direct tax on unimproved land values, a 
graduated personal income tax, a graduated inheritance 
tax on large estates and levying and collecting of Business 
Profits Tax on actual cash invested; relief of the unemploy- 
ed through federal, provincial and municipal machineries; 
extension of agricultural co-operative agencies; a greater 
measure of democracy in government by repeal of War- 
Time Elections Act, discontinuance of conferment, of titles, 
reform of the Senate, abolition of patronage, publication 
of election expenses, freedom of the press, proportional 
representation, introduction of referendum, initiative and 
recall, and eligibility of women for election to Parliament. 
Some of these beneficial measures have already been intro- 
duced, yet the Farmers’ Party has much to fight for in the 
future. 

The Labour Party, loyal to its name in Canada as in 
other parts of the world, places ‘Human Needs’ above 


-Iiabour Party. 


‘Property Rights’. It advocates: nationali- 
sation of natural resources; public owner- 


ship of public utilities and large-scale industries; nationalisa- 


tion of banking system; establishment of a high standard 
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of living -with provision for social insurance, provision of 
work for tke unemployed or grant of maintenance to them; 
-provision for returned soldiers, equal rights of citizenship 
for all irrespective of sex, class, origin or religion, restoration 
of civil liberties including freedom of speech, of the press, 
of assembly or of association; repeal of the Immigration 
Act, and right of Labour to organise itself; removal of taxes 
from necessaries of life; taxation of land values, exemption 
of small income from taxation; proportional representation; 
abolition of the Senate; opposition to all forms of militarism; 
national disarmament, and development of a Democratic 
League of Peoples. 

The programmes of the Conservatives and Liberals are 
rather halting. Though they have much in common, their 
Conservatives differences relate to tariffs, policy towards 
and Liberals. labour, and other minor points, "The cold 
truth is that a certain bewildering incoherence persists in 
the ideas and policies of both our historic parties. The 
Liberals favour a robust political nationalism and profess 
a disposition to reject the economic nationalism embodied 
in the protectionist creed. The Conservatives on their part 
pour scorn upon political nationalism but are jealous 
devotees of the economic brand of nationalism”. « But 
when closely examined these two kinds of nationalism, 
economic and political, are merely twin-sisters with little 
difference. So that the only real difference between the 
ideals of the Liberals and Conservatives is that of free trade 
versus protection. Both of them advocate higher status for 
Canada iii international matters. 

The leaders of the political parties maintain sufficient 
control over rhe party -machinery and try to work it accord- 
ing to the well establised parliamentary practice. 

* Stevenson in Queen's Quarterly, Spiing, 1929, p. 36l. 



■306 


MODERN GOVERNMENTS 


SELECT READINGS 

Borden, B- L.**Canadian Constitutional Studies, (Marfleet 
Lectures. Oxford, 1921). 

Baurinot, clo/m— Canada (T. Fisher and Unwin, 1917). 

Bradley, A, G , — Canada (Williams and Norgatc London). 

Bryce, Modern Democracies, Vol. I. Chs. 

XXIII— XXVII. 

Clement, W, H. P.— The Law of the Canadian Constitution, 
(London). 

Dfliwon, i?. M. — Constitutional Issues in Canada, (Oxford, 
1933). 

Durham, Lord— Report on the Affairs of British North 
America. 

Egerf on, ii. E.— Federations and’ Unions in the British 
Empire, (Oxford, 1911), pp, 17-39 and 
121-161. 

Keith, A B.—The Constitution, Administration and Laws 
of the Empire, (Collins, 1924). 

■Keith, A, B , — The Constitutional Law of the British 
Dominions, (Macmillan, 1933). 

Keith, A, B.~The Dominions as Sovereign States, (Mac- 
millan, 1938). 

■ Newton, A* P.^IB edeval and Unified Constitutions, (Long- 
mans, 1923). 

Riddel, W, R % — The Canadian Constitution in Form and in 
Fact, (Columbia, 1923). 

Skarma, B. M.— Federal Polity, Chs, 11, III and IV, 
(Lucknow, 1931). 

Trotter, G.— Canadian. Federation, (London, 1924). 

Wheare, K, (7.— The Statute of Westminster, (Oxford, 
1933). 



Chapter XIII 

COMMONWEALTH OF AUSTRALIA 

The opening words of the preamble proclaim that the Constitn* 
tion of the Commonwealth of Anstralia is founded on the will of tha 
people, it is clothed with the form of law by an Act of the Imperial 
Parliament of Great Britain and Ireland. (Quick and Garren). 

HISTORY OF THE CONSTITUTION 
Australia is an entirely colonised island continent. It is 
the smallest of all the continents, having an area of 2,974, 
Extent and po. ^81 square miles and a population estimated 

puiatioo. gt 6,866,593, 590, on December 31, 1937. 

It differs from other continents in several other respects also. 
Ithas almost exclusively British population, the percentage of 
British colonists being as high as^ It has a vast plain which 
is neither fertile nor otherwise rich in natural resources. 

It was discovered by Captain Cook and the first coloni* 
sation began in 1788 when the colony of New South Wales 
was established. The few colonists started agriculture along 
the fertile strip of coastland, but the prospect of gold and 
silver mines, later on, attracted a large number of immi- 
grants from Britain. Entry into the interior began later, 
but for a long time all the settlements continued under one 
central administration at Sydney. The 

Si8con«L°4 subsequent increase in the population 
and formation necessitated the separation of Tasmania 

of ColoniGs, f\ • 

(then called Van Diemen s Land; in 1825. 
Afterwards, Victoria also separated from New South Wales 
in 1850. When in 1848 the proposal of the separation of 
Victoria received the assent of the Coloni^ Secretary. Earl 
Grey, he spoke some prophetic words' rclatmg to the future 
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of Australia. He said: “It is necessary that while 
providing for local management for local interests we should 
not omit to provide for the central management of all 
interests not local .... there are questions which, though 
local in Australia collectively, are not merely local in 
relation to one colony, though each may have part in a 
common interest," and for the handling of such matters he 
expressed the necessity of a central administration in 
Australia. 


The colonists belonged to “the middle and upper 
sections of the working class" and by sheer dint of their 
enterprise they developed 1:110 resources of 
tuTions bor- the country. 1 hough they were not men 

B”ngin/d.°"' already versed in the actual administration 

of parliamentary government, they did 
certainly have the British tradition with them. When the 
Mother Country gave the Australian colonies representative 
self-governing intitutions, the colonists adapted them to the 
new conditions in their new homes with slight changes 
from the English model. Thus New South Wales, Victoria, 
South Austrcilia, and .Tasmania became self-governing colo- 
nies in 1855-56, Queensland in 1859-60 on separation from 
New South Wales, and, lastly, Western Australia in 1890. 
The . Parliamentary Acts embodied all the important fea- 
tures of the constitutions which the Councils of the various 
colonies had prepared for the purpose, and in this way the 
colonists had to work the models of their own making. 
Viscount l^yce^ has admirably described the character of 
Australian democracy in these words: “There is nonsuch 
thing asa Typical Democracy, for in every country ph 3 -sical 
conditions and inherited institutions so effect the political 
-development of a nation as to give its government of. a distinc- 
tive character. But if any country and its government 
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. . were to be selected as showing the course 

Australian which a Self -governing people pursues free 

from all external influences and little tram- 
melled by intellectual influences descending from the past, 
Australia would be that country. It is the newest of all 
the democracies. It is that which has travelled farthest 
and fastest along the road which'leads to the unlimited rule 
of the multitude. In it, better than anywhere else, may be 
studied the tendencies that rule displays as it works itself 
out in practice’’.* 

Though the earlier tendencies of Australian democracy 
were towards the unitary type, each colony having its 
Eeginnings of independent government,subsequent events, 
federal idea. particularly the occupation of New Guinea 
by Germany, the escape of French convicts into Australia 
from the penal settlement in New Caledonia, and the inten- 
tion of France to extend . her rule into the New Hebrides 
group of islands brought home to the Australians the neces- 
sity of some kind of co-operation between the colonies in 
order to safeguard their future. The Colonists had before 
them the .example of the provinces of Canada which had 
been united intO' a federation in 1867, as also the earlier 
example of the United States of America. 3ir .Hent-v 
ParkeSj j-h e-leader jaf-thfl.-Ej:ee-TjadeJ5arty in New South 
Wales, seriously took up the cause of Australian federation. 
In 1883, the British Parliament passed the Federal Council of 
Australasia Act giving the colonies a Federal Council. This 
Council had legislative power over the relations of Australia 
with the Islands of the Pacific; the prevention of the influx 
Powers and of criminals; fisheries in Australian waters 
FTd 0 rarco°un- beyond territorial limits; the service of 
d - process; and the enforcement of judgments 


♦ Modern Demooiacies. vol. II, p. 181. 
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beyond the limits of a colony. It also enjoyed derivative 
power over-defence, quarantine, patent law, copyright, bills 
of exchange, marriage and divorce, naturalisation, and other 
matters which any two or more colonies might agree to 
refer to it.* It was expected that a successful working of 
this Act for some years would pave the way for the establish- 
ment of an Australian federation. But the Federal Council 
failed to achieve the expected results. Besides the indiffer- 
ence of New South Wales and South Australia, both ol 
which refrained from joining the council, it had several 
other defects. Its members were nominees of the colonial 
governments; it could neither raise nor maintain an army. 
It could make laws but had no power to enforce them. Its 
membership was optional and not binding on the colonies. 

But a few years later, in 1889, the publication oh the 
report of Major General Bevan Edwards who had been 

Fedetal idea appointed by the Imperial Government to 

receiTes a new inspect and report upon the defences of 
stimulus. if . . 

Australia, gave ' a new stimulus to the 

efforts for an Australian union. He had recommended the 
organization of a single Australian army for all the colonies 
in Australia. Sir Henry Parkes then again took up the 
federal cause and sent a circular telegram to the premiers 
of all the Australian Colonies emphasizing the need for 
general military organization, relaxation of traiff barriers 
between the colonies and uniformity of laws relating to 
certain important matters. In response to his invitation, 
the colonial ministers met in a conference at Melbourne 
and thereafter in a convention at Sydney- (1891), At the 
last meeting they prepared a draft of Commonwealth Bill 
but, due to lack of popular support, much could not be 
done. To educate public opinion on the question, a federal 


* Bryce. ConstitubioriB, p. 274. 
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league was established which carried on an intensive propa- 
ganda throughout the continent in favour of a federal union. 
In 1893, Australia faced a financial crisis, which proved a 
blefeing in disguise as it showed the urgent necessity of 
some kind of close relationship between the colonies. The 
colonial premiers met at Hobart (1897) to discuss the 
situation, and finally they appealed to the colonial govern- 
ments to send delegates to meetin a constituent convention. 
This was accepted by the governments of the colonies; the 
convention met at Adelaide, and drew up a draft constitu- 
tion mainly based upon that of 1891. It decided to put the 
draft to a referendum, prescribing a certain minimum ma- 
jority in each colony to make the draft binding. And 
though the referendum resulted in a favourable verdict for 
the draft in all the colonies. New South Wales failed to 
record the prescribed minimum of 80,000 favourable votes 
the actual voting being 71,965 against 66,228. Another 
effort was made to win the support of Mr. Reid, the 
Premier of New South Wales, and a few minor amendments 
were made in the draft. It was again put to vote on June 
10, 1899, and passed by an overwhelming majority in each 
'colony. Practical unanimity had thus been secured among 
^ the colonies 'and the time was now ripe for seeing the 
fruition of the movement after the bitter struggle lasting 
well over a decade. 

Representatives of the colonial governments went over 
to England and there succeeded in prevailing upon the 
■Making of the British Government to give effect to their 
Federation. desire for union by accepting the draft 

constitution almost in toto. The Right Hon. Joseph Cham- 
berlain, the then Secretary of State for the Colonies, intro- 
duced the Pommonwealth of Australia Bill (14 Mar. 1900) 
in Parliament. In his opening speech he thus described 
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the merits of ah Australian union; “This Bill, which is the 
result of the careful and prolonged labours of the ablest 
statesmen in Australia, enables that great island continent 
to enter at once the widening circle of English speaking 
nations. ' No longer will she be a congeries of states, each 
of them separate from and entirely independent of the 
. others, a position which any one will see might possibly in 
the future, through the natural consequences of competi- 
tion, become a source of danger and lead, at any rate, to 
friction and to weakness”.* After discussing the result of 
a common Australian policy embodied in the Bill he said; 
“We believe that it is in the interest of Australia, and that 
has always been with us the first consideration. But we 
recognize that it is also in our interest as well; we believe 
Hopes from the relations between ourselves and those 

federation. Colonies will be simplified, will be more 

frequent and unrestricted, and, if it be possible, though I 
hardly think it is will be more cordial when we have to deal 
with a single central authority instead of having severally to 
consult six independent Governments. Whatever is good 
for Australia is good for the whole British Empire". f 
Speaking of the necessity of the acceptance of the Bill 
which the statesmen of Australia had themselves prepared, 
he said: “The Bill has been prepared without reference to 
us. It represents substantially and in most of its features 

the general opinion of the Australian people; we 

recognise that they are the best judges in their own case, 
and we are quite content that the views of their representa- 
tives should be in these matters accepted as final; and the 
result of that the Bill which I hope to present to the 
house tonight is so far as ninety-nine hundredths of it, I 

• Newton. Federal and Unified Constitution, pp. 311-12, 

1; Ibid. p. El2 
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think I might almost say nine hundred and ninety-nine 
hundredths of it is concerned — ^as regards the vast propor- 
tion of the Bill — exactly the same as that which passed the 
referendum of the Australian people”.* And with slight 
alterations, the draft Bill was enacted by British Parliament 
as the Commonwealth of Australia Act, 9th July, 2900. This 
Act embodies the present federal constitution of Australia. 

THE CONSTITUTION O F 1900. 

The framers of this constitution had before them three 
distinct federal constitutions working in the world, United 
„ , , States of America, Switzerland and Canada 

Nature of the 

constitutional and in solving their own constitutional 
^ ° problem they tried to benefit by the 

experience of these countries. Like U. S. A., but unlike 
Canada or Switzerland, Australia had _no linguistic, racial o r 
religious differences to tackle . The people being hardy 
and enterprising, their material interest' dominated their 
politics; in Australia “the labouring masses first gained 
control of the legal government and displayed their quality 
as rulers.*. The state undertook to extend its influence to 
all industrial enterprises by fixing, by law, the rates of wages 
and hours of work. The people generally being those of 
the middle classes and there being no “native problem" of 
any importance to solve, they succeeded in establishing a 
constitution, which, because of its merits, had rightly been 
called “the latest birth of time.” 

As the Preamble to the Constitution states, ‘ ‘the people of 
New South Wales, Victoria, South Australia, Queensland, and 
Tasmania, humbly relying on the blessing of Almighty God, 
have agreed to unite in one ..-indissoluble^F ed er al Common- 
w ealth .under, the C rown ofJthe^United Kingdom of Great 
Britain and Ireland,” '"'That is, although the constitution 


♦ Federal aod Unified Constitutions, pp. 316-17 
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is the result of an enactment by the British Parliament. it- 
really derives its authority from the people of the federating' 
colonies. It establishes a Commonuealth, .a phrase that 
connotes a more, democratic polity than a mere federation^ 
and the union is declared to be indissoluble thus putting a 
stop 'to, the - issue of secession.* W estern.Australia had not 
been so; much in favour of joining the federation, henpe the 
Parliamentary Act (as the Preamble shows) did not mention 
this colony as forming a part of the Commonwealth; it only 
provided for admission of new members (vide sections 121'- 
124). ■ :But after' the Bill had received the Queen’s Assent 
on 9th July, active steps were taken in Western Australia 
for joining the Commonwealth. The question was referred 
to the people who voted for union by a majority of 25,109, 
the actual voting being 44,800 for union and 19,691 against 
„ , it. The Queen, therefore, by a Proclama- 

comes into tion 011 17th September, 1900, appointed 

the first day of January, 1901, for putting 
the Constitution into operation. It was the first day of 
the twentieth century — a dramatic and significant date for 
the birth of Australian nationhood.’ Truly the latest birth 
of timel 

Before federating, the States in Australia were all 

independent in their internal administration and hence very 

r . • ' reluctant to sacrifice their independence. 

A umon bet- ' i j , . . , 

ween indepen- Consequently, they adopted the principle 
dent states, /-ittoa •• •, , 

of the U.S.A, constitutidn with regard to 

'the division of powers. Only specific powers were given 

to the central government. 

, ..Itisthe most democratic of all the modern constitutions 
and gives ample power to the people in many matters, e. g ; 

Contrast with this the later demand of Western Australia for 
eeoession from the Commonwealth. . • 
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the election to the Senate, the amendment of the constitu- 
tion (by means of a referendum), and the solving of a 
continued deadlock between ,the two chambers of the 
federal legislature. 

- The Australian constitution differs from, a"s well as 
resembles, the federal constitutions of other countries in 
several respects as described later. 

THE FEDERAL GOVERNMENT 

The constitution sets up a central federal gevernment 
with specific powers, legislative, administrative and judicial. 
As the central government (the Federal Government) is the 
creation of the States, all residuary powers belong to the 
latter. Though this was considered to be the best solution of 
the Australian constitutional problem, at the time, experience 
has shown the same error of distrusting fhe Federal Govern- 
ment was committed in this case as was done in America. 
_ . The working of the constitution has 

Federal Govote- proved that “the simplest of intentions, in 
□lent, 

constitutional writing will prove frustrate if 
embodied in complicated and qnalified wording. Especially 
did this prove to be the case in the matter of the fiscal knd 
economic subjection, intended by the Constitution, of the 
subordinate states to the Federal authority’’.# 

- The legislative powers of the Federal Government 
extend to the following matters: 

(1) Trade and commerce with other countries, and 
among the States. 

(2) Taxation but so as not to discriminate between: 

States or parts of States. ^ 

• (3) Bounties on the production or export of goods, but 
so that such bounties shall be uniform throughout the' 
Commonwealth. 


Select Gonstitations of the 'World, p. 3571 




MODERN GOVERNMENTS 


Sl6 

(4) Borrowing money on the public credit of the 
Commonwealth. 

(5) Postal, telegraghic, telephonic, and other like 
services. 

. (6) The naval and military defence of the Common- 
wealth and the several States, and the control'of the forces 
to execute and maintain the laws of the Commonwealth. 

(7) Lighthouses, lightships, beacons, buoys. 

(8) Astronomical and meteorological observations. 

(9) Quarantine. 

(10) Fisheries in Australian waters beyond territorial 
limits. 

(11) Census and statistics. 

(12) Currency, coinage, and legal tender. 

(13) Banking, other than State banking, also State 
banking extending beyond the limits of the State concerned, 

• the incorporation of banks and the issue of paper money. 

(14) Insurance, other than State insurance^ also State 
insurance extending beyond the limits of the State 
concerned. 

(15) Weights and measures. 

(16) , Bills of exchange end promissory notes. 

(17) Bankruptcy and insolvency. 

(18) Copyrights, patents of invention and trade designs, 
and trade-marks. 

(19) Naturalization and aliens. 

(20) Foreign corporations, and trading and financial cor- 
porations formed within the limits of the Commonwealth. 

(21) Marriage. 

(22) Divorce and matrimonial causes and in relation 
thereto parental rights, and the custody and guardianship 
of infants. 

(23) Invalid and old-age penssions. 
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- ■ . (24) The service and extension throughout the common- 

wealth of the civil and criminal process and the judgments 
of the courts of the States. 

(25) The recognition throughout the commonweath of 
the laws, the public Acts and . records, and the judicial 
proceedings of the States. 

(26) The people of any race, other than the aboriginal 
race in any State, for whom it is deemed necssary to make 
special laws: 

(27) Immigration and emigration. 

’ (28) The influx of criminals. 

(29) External affairs. 

(30) The relations of the Commonwealth with the 
islands of the Pacific, 

(31) The acquisition of property on just termsfrom any 
State or' person, for any purpose in respect of which the 
Parliament has power to- niake laws. 

(32) The control of railways with respect to trans- 
port for the naval and military purposes of the Common- 
wealth. 

(33) The acquision, with the consent of a State, of 
any railways of the State on terms arranged between the 
Commonwealth and the State. 

(34) Railway construction and extension in any State 
with the consent of that State. 

(35) Conciliation and arbitration for the prevention of 
any settlement of industrial disputes extending beyond the 
limits of any one State. 

(36) Matters in respect of which this Constitution makes 
provision until the Parliament otherwise provides. 

(37) MattersreferredtotheParliamentof the Common- 
wealth by the Parliament or Parliaments of any State or 
States,, but so that the law shall extend only .tto State 
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or states by whose Parliaments the matter is referred, or 
which afterwards adopt the law. 

(38) The exercise within the Commonwealth, at the 
request or with the concurrence of the Parliaments of all 
States directly concerned, of any power which can at the 
establishment of this Constitution be exercised only by 
Parliament • of the United Kingdom or by the Federal 
Council of Australia. 

(39) Matters incidental to execution of any power 
vested by this Constitution in the Parliament or in cither 
house thereof, or in the Government of the Commonwealth 
or in the Federal Judicature, or in any department or 
officer of the Commonwealth. 

Besides the above mentioned powers, the Federal Parlia- 
ment has exclusive powers of legislation with respect to the 
seat of Government of the Commonwealth, and all places 
acquired by the Commonwealth for public purposes; matters 
Its additional relating to any department of the public 
powers. service the control of which is by this 

Constitution transferred to the executive Government of 
the Commonwealth; other matters declared by this Consti- 
tution to be within the exclusive power of the Common- 
wealth Parliament. 

The Commonwealth Government directly administers 

several territories. The Northern Territory, lying to the 

North of South Australia wms ceded by it 
Direct control , , -vt • , , t • • 

of territories to the National Government on 1st January, 

Government, Its area is 523,620 square miles and ' 

population only 5,813. Papua (formerly 
called British New Guinea) came under federal administra- 
tion on September 1, 1906, under the terms of the Papua 
Act Papua has an area of 90,540 sq. miles, and a population 
estimated at 276,488. A part of New Guinea, formerly 
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under Gerraan 3 % was acquired by the Commonwealth (1920) 
as a mandated territory under the Treaty of Versailles. 
The federal territory containing -the Federal Capital of 
Canberra was acquired by the Federal Government from 
New South Wales recently. It has an area of 940 sq. miles 
and a population of 1&,248. The Commonwealth has made 
separate arrangements for the administration of all these 
territories over which its power is complete. 

With regard to finances the Commonw’ealth Govern*- 
ment has larger powers than the central government in the 
United States. It has unlimited power of 

Finanoialpowers , . .it-,, 

of fhe Federal imposing taxation, provided that these 
Government. taxes apply equally to all the States. It 

has full control over customs duties and tariffs. The then 
existing debts of the States were taken over by the Federal 
Government which also took the power to borrow money. 
But for ten years after the establishment of the federation, 
only one quarter of the proceeds of customs duties were 
retained by the Federal Government, the remainder having 
been handed over to the States each month. 

Thus the Commonwealth Government possesses larger 
powers than theU.S.A. central government but fewer than 
the Dominion Government in Canada. It is also true that 
with the advent of the Labour Party in Australia the ten- 
dency towards, a greater contralization’of the government is 
on the increase, whereas in the United States of America the 
decisions of the Supreme Court have very much strengthened 
the central government. The component parts in the 
Australian Commonwealth are called States, as in U.S.A., 
indicating a higher status than the provinces in Canada. 

. THE COMMONWEALTH LEGISLATURE. 

The legislative power of the central government of 
Australia is vested in a Parliament consisting, of the King, ^ 
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King in Parlia- 
ment exercises 
legislative 
Powers. 


His Majesty. 


House of Representatives and a Senate. 
The King is represented in the common- 
wealth by a Governor-General who exer- 
cises such powers as are assigned to him by 
The Governor-General appoints the times 
when the Parliament meets and also prorogues it by pro- 
clamation, and in the same way dissolves the House of 
Representatives. The Parliament meets at least once a 
year, so that twelve months do not intervene between the 
last sitting of the Parliament in one session and its first 
sitting in the next. 

The Commonwealth Senate (the Upper Chamber of 
the Federal Legislature) consists of 36 Senators, six from 
Senate of Aus- ®^ch of the six part-States. Senators are 
chosen for six years, half the Senators of 
each State retiring every three years. It is thus a con- 
tinuous body. For the, election of the Senators each State 
forms a single constituency’ but each voter can vote only 
once. ' But it may be dissolved earlier in the event of a 
dead-lock between the two chambers. There are several 
other features of the Australian Senate which go to make 
it the most democratic of all the federal senates in the 
world. Each adult citizen is a qualified voter for the 
Senate and any person eligible to sit in the House of Repre- 
How formed presentatives can seek election. In this 
respect, Australian Senate is far more 
democratic than the Canadian Senate which is composed of 
senators appointed by the Governor General, holding their 
seats for life and possessing a very high property qualification. 

The equal representation of the States in the Common- 
wealth Senate meant a recognition of the former’s sove* 
rignty, as well as a guarantee for theprotection of State 
rights. The actual working, however* of the Parliament 
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^ ■ has been quite different. “All the expec- 

Does the Senate 

•represent State tations and aims wherewith the Senate 
sovereignty ? Created have been falsified by the 

event. It has not protected State interests, for tlmse 
Interests have come very little into question • . . Neither 
has it become the home of sages, for the best political talent 
of the nation flows to the House of Commons, where 
office is to be won in strenous conflict . ^ . Not having 
any special functions, such as that control of appointments 
and of foreign policy which givesauthority to the American 
Senate, its Australian copy has proved a mere replica, and 
, an inferior replica, of the House”.* ' 

If the place of a Senator becomes vacant before the 
expiry of his term , tho Houses of Parliament of the State 
, . concerned may in a joint session elect a 

Casual vacancies f 

jnthe Senaf: person to fill the vacancy for the residue 

how filled, Parliament 

is not in session, the State Governor may, with the consent 
of the State Executive, appoint a person who can retain the 
place “until the expiration of fourteen days after the 
beginning of the next session of the Parliament of the State, 
or until the election of a successor, whichever first happens." 
If a Senator fails to be present in two consecutive sessions, 
he loses his seat. Any Senator may resign his seat by 
addressing his resignation to the President or in the Jatter s 
absence to the Governor-General, 

The Senate chooses its own President, one-third Sena- 
tors forming a quorum. All questions in the Senate arc 
. . decided by a majority vote, each Senator 

Quorum and ■' 't-, t, -j _ 

voting having only one vote. The President has 

always a vote, but when the votes for and against a -motion 

; are equal, the question is decided in the negative. 

* Modem Democracies, Yol. II, p. 204. 
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The House of Representatives consists of, at present, 
seventy-five members, distributed, according to population; 
•New South Wales having 27, Victoria 21, Queensland 10, 
.'South Australia 7, Western Australia and Tasmania 5 each. 

\ , Under the Act of 1922, one member, with- 

. Reproseiita. out the right to vote, sits for the Northern 
“ - . Territory. The life of the House is three 

years, but it may be dissolved earlier by the Governor- 
General on the advice of the cabinet, subject to statutory 
conditions and well established constitutional practice. All 
adult persons, male and female, are eligible to vote for elec- 
tions to the House. A member of the House must be at 
least 21 years of age, a qualified elector or one entitled to 
be such elector, and a resident, for at least three years, of 
the Commonwealth. He must be a born, or naturalised 
(for five years) British subject. 

The House elects its own Speaker. The Speaker nor- 
mally has no vote, but he has a casting vote in case of a tie. 
All questions in the House arc decided by a majority vote. 
The House frames its own rules of procedure. 

■ No person can be a member at one and the same time 
of both the House and the Senate. A member of either 
house of the Parliament becomes disqualified for continuing 
his membership on(i)ackhowledging allegiance to a foreign 
powers (ii)- being adjudged a bankrupt or insolvent, (iii) 
being convicted of treason, and (iv) having any direct or 
indirect pecuniary interest in any agreement with the Public 
Service otherwise than as a member and in common with 
the other members of an incorporated company consistingof 
more than twenty-five members. Every member of the 
Senate and the House gets' an allowance of £ 1,000 per 
mensem, and enjoys all usual powers, privileges andimmuni- 
ties during his membership. 
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Both chambers have co-equal legislative powers but all 
“laws appropriating revenue or moneys, or imposing taxa* 
tion" originate in the House. “The Senate may not amend 
proposed laws imposing taxation, or proposed laws appro- 
priating revenue or moneys for the ordinary annual. service 
of the Government. The Senate may not amend any pro- 
Powers of the . posed law so as to increase any proposed 
legislature. charge or burden on the people.’ “The 

House is the vital centre of political life, but itsvitality was 
impaired when the Labour caucus was established, for the 
centre of gravity shifted to that caucus in which the Labour 
Senators sit along with their comrades of the House”,* Art. 
57 of the Constitution provides a solution in case of a dead- 
lock between the Senate and the House thus: 

“If the House of Representatives passes any proposed 

law, and the Senate rejects or fails to pass it, or passes it 

Conflicts amendments to which the House of 

betweenthe two Representatives will not agree, and if after 
Houses; how ^ 

solved. ,an interval of three months the House of 

Representatives, in the same or in the next session, again 
passes the proposed law with or without any amendments 
-which have been made, suggested, or agreed to by the Senate, 
and the Senate rejects or fails to pass it, or passes it with 
amendments to which the House of Representatives will not 
agree, the Governor-General may 'dissolve the Senate and 
the House of Representatives simultaneously. But such 
dissolution shall not take place within six months before the 
date of the expiry of the House of Representatives by 
effluxion of time. 

“If after such dissolution the House of Representatives 
.again passes the proposed Iaw% with or without any amend- 
ments which have been made, suggested, or agreed to by the 


* Modern Democracies, Vol, II, p. 206. 
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Senate, and the Senate rejects or fails to pass it, or passes it 
with amendments to which the House of Representatives 
will not agree, the Governor-General may convene a joint 
sitting of the members of the Senate and of the House of 
Representatives,” 

At such a joint sitting the members may deliberate and 
shB.ll vote together. They may consider the measure with 
or withb.ut any amendments made by one house and not 
agreed to by the other. Any amendment or the measure 
shall be deemed to have been duly passed if affirmed by “an 
absolute majority of the total number of the members of the 
Senate and the House of Representatives.” This shows that 
the Commonwealth Senate has larger legislative powers than 
the U. S.A. or Canadian Senate and it could not have been 
otherwise in view of the more democratic character of that 
Senate regarding qualifications of members and the method 
of election. 

When a law has been finally passed by the Common- 
wealth Parliament it must receive the Governor-General’s 
assent before becoming effective. The 

Goverdor- 

Geoerai’e lissent Governor -General may, if he so desires, re- 
to legislation. Parliament with his 

own recommendation for further consideration, or reserve it 
for His Majerty’s pleasure which must be expressed within 
a year. Since the passing of the Statute of Westminster, the 
.restrictions on the legislative powers of the Commonwealth 
Parliament have been virtually removed, 

THE COMMONWEALTH EXECUIIVE 


The executive power of the Commonwealth is vested 
in the King (not as the Crown of. the United Kingdom 
Nominal the Croivti of the Commonwealth') 


Executive. 


and is exercised by the Governor-General 
as the King’s representative. The Governor-General holds 
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tommand of the naval and military forces of the Common- 
wealth. 

. - The Commonwealth constitution, like that of Canada 

provides for a Federal Executive Council "to advise -the 
Governor-General in the Government of the Commonwealth 
The members of the council are "Chosen and summoned by 
the Governor -General and sworn as Executive Councillors," 
The Real Execu- office during his pleasure. In 

practice, theGovernor-Generalsummonsthe 
leader of the nlajority party in the House of Representatives, 
appoints him as Prime Minister and the latter then consults 
the important members of his party and thereafter selects 
.his colleagues, the other ministers, who are then formally 
appointed as Executive Councillors by the Governor-General. 
There are at present eleven Councillors including the Prime 
Minister, who form the Cabinet. ThePrimeMinister'takesup 
any portfolio for himself. The other ministers are; Vice Presi- 
dent of the Council and Leader of the Senate; Minister for 
Commerce; AVomey-General, Minister for Industry, and 
Minister for External Affairs; Postmaster -General; Minister 
for Trade and Customs; Treasurer and Minister in charge 
of Development, and of Scientific and Industrial Research; 
Minister for Civil Aviation and Minister of Works; Minister 
for Defence; Minister for Health and Minister for Repatria- 
tion; Minister for the Interior. The Prime Minister may 
distribute the portfolios in any manner he likes. He presides 
over the Cabinet and guides its general policy. He gets a 
salary of £4,000 per year. There may be appointed ministers 
without portfolio. The Cabinet, according to the well estab- 
, lished constitutional practice, is responsible to the House of 
Representatives and resigns on losing its confidence. The 
Cabinet guides the general policy of administration and 
j the members of the civil service (a very large number 
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indeed, holding permanent office) carry out that general 
policy. 

In the formation of the Cabinet, the’Prime Ministerres- 
pects the wishes of the several States and tries to make his 
Formation of selection in such a way as to include at least 
the Cabinet. member from each State. The Cabinet 

works on the principle of joint responsibility to the Lower 
Chamber, but if on any matter an individual minister differs 
fundamentally from his colleagues, he, as a man of honour, 
resigns. It formulates its own policy and guides the legisla- 
ture. But since the advent of the Labour Party, a Labour 
Cabinet has been guided by the party caucus. 

Thus, the effective executive power of the Common- 
wealth is vested in the Cabinet, though, in theory,' it conti- 
nues in the Governor-General in Council. The Governor- 
General does not attend the meetings of the Cabinet, which 
are presided over by the Prime Minister. The Cabinet is 
acquiring so much importance, by constitutional conventions, 
that even the appointment of the Governor-General by the 
King is made on its recommendation. 


THE COMMONWEALTH JUDICIARY 
The judicial power of the Commonwealth is vested in a 
Federal Supreme Court called the High Court of Australia, and 
other courts vested with the necessary powers by the 
Commonwealth Parliament, The High Court is the highest 
judicial tribunal in the federation. It has a Chief Justice 
„ ^ and six more judges, all appointed by the 

The High Court 

and its conslitu- Governor-General in Council, holding office 
during good behaviour and removable by the 
Governor-General in Council only on an address from both 
Houses of the Parliament in the same session, praying for 
such removal on the ground of proved misbehaviour or 
incapacity. Their remuneration cannot be diminished 
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during their continuance in office. These conditions secure 
independence to the judiciary and go to make it impartial, 
The Court has earned reputation for its impartial decisions 
and no serious attempt has been made to make appointment 
by election as in most of the American States. It has 
appellate jurisdiction in all cases decided by the Justice or 
Justices exercising original jurisdiction of the High Court; 
cases coming to it from the inferior courts exercising federal 
jurisdiction; cases brought to it in appeal from the Supreme 
Courts of the several States, and in all such cases the deci- 
sion of the High Court is final. 

If the High Court itself permits and certifies, an appeal 
from its decision may be taken to the Judicial Committee of 
His Majesty’s Privy Council in England. But this does not 
in any way impair the right of His Majesty to grant special 
Powers of the appeal from the High Court to the 

High Court, Privy Council. The High Court exercises 
original-jurisdiction in all matters arising under any treaty 
affecting consuls or other representatives of other countries 
in which the Commonwealth, or a person being sued on 
behalf of the Commonwealth, is party; between States, or 
between residents of different States, or between a State and 
a resident of another State; in which a writ of Mandamus 
or prohibition or an injunction is soughtagainst an officer of 
the Commonwealth".* 

The Parliament may make laws conferring original juris- 
diction on the High Court in any matter: arising under this 
Constitution or involving its interpretation; arising under 
'any' laws made by the Paliament; of admiralty and maritime 

- jurisdiction; relating to the same subject matter claimed 

- under the laws of the'different States^f 

' 'TS'ol the Con'Btftation. 

tJWd.’TS.' - 
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This shows that though an appeal, under certain con- 
ditions, may be preferred from the decision of the Common- 
wealth High Court to the Judicial Committee of His 
Majesty’s Privy Council, this High Court resembles very 
much, in the matter of its jurisdiction, the U. S. A. model; 
and certainly its powers are larger than those of its Canadian 
prototype. By generally refusing permission to appeal from 
its cecisions to the Judicial Committee of the Privy Council, 
the High Court has acquired an importance and indepen- 
dence yet unattained by the Canadian Supreme Court. 

AMENDMENT OF THE CONSTITUTION 

The Commonwealth Constitution differs radically from 
the Canadian constitution, but resembles the U, S. A.'con- 
A democratic stitution, in the mode of amendment. The 
method. Canadian constitution can be amended 

only by the British Parliament, at least in theory, but the 
Commonwealth is more democratic in this respect. The 
Commonwealth constitution can be amended in one of the 
two ways: 

(1) The proposed law must first be accepted by an 
absolute majority of each House of the Commonwealth Par- 
liament. Then, not less than two months nor more than sis 
months after its passage through the two Ho uses it must be 
referred in each State to the electors qualified to vote for 
the House of Representatives. 

(2) If a proposed law is passed by one of the two 
Houses by an absolute majority, and the other House rejects 
or fails to pass it or passes it with such amendments as are 
not acceptable to the first House, and if after an inter- 
val of three months the first House again passes the law (in 
the same or the next session) by an absolute majority (with 
or without amendments not accepted by the other House), 
and if the other House again persists in not passing it in the 
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manner acceptable to tbe first House, “the Governor-General 
may submit the proposed law as last proposed by the first 
mentioned Hou:e, and either with or without any amend- 
ments subsequently agreed to by both Houses, to the electors 
in each State qualified to vote for the election to the House 
of Representatives".* 

* 

When a law is thus referred to the electors, it is deem- 
ed to have been duly approved of by them if a majority of 
the electors voting in a majority of the States vote for it, 
and if a majority of all the electors voting throughout the 
Commonwealth also vote for it. It is then presented to 
the Governor-General for assent in His Majesty’s name. 
Such assent cannot now be refused in practice. 

There are, however, certain restrictions on this power 

of amendment enjoyed by the Commonwealth Parliament 

„ . . and the people, viz. the proportionate 

Restrictions on t- t- t- t- 

Parliament’s representation of a State in either House of 
power of amend- , „ . , 

ing the consti-, the Parliament, or the minimum number 

tution. of its representatives in the House of .Re- 

presentatives, cannot be diminished, nor can the limits of 
the State or any provisions in the Constitution relating to 
its status, be altered without the approval of the majority 
of- the electors voting in the State concerned. 

Subject to these restrictions the method of amendment 
of the Commonwealth Constitution is more democratic than 
that adopted in U.S.A. or Canada, as the former recognises 
the sovereignty of the States and leaves the final decision 
with the primary electors. In this sense it very much re- 
sembles the Swiss method. 

STATES AND LOCAL GOVERNMENT 

There are sis member-states which form the Common- 
wealth of Australia as a federation, with capital, area and 


Ibid, 129. 
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^'population as given in the following table which -is based 
; on the latest available figures: 


■ • -Narric of State. 

1 

Capital 

■ . • 

, Area in sq. miles 

j Population as 

I estimated on 
Dec 31,1937, 

New South Wales 

1 

Sydney 

309,432 

i 

2 710,738' 

•--Victoria ■ 

1 

Melbourne 

87.884 

1,859.487 • 

'• Queensland ' ... 

Brisbane 

670,500 

903.461 

'■ South Australia 

Adelaide 

880.070 

591.201 

Western Australia 

Perth 

975,920 

467,111 

Tasmania 

Hobart 

26,215 

i 

238,990 


The Federal Government directly administers the Nor- 
thern Territory, the Federal Capital Territory, Papua and 
the mandated territories, whose area and population have 
already been mentioned. 

Before the passing of the Commonwealth of Australia 
Act, -the States in Australia were all independent of each 
other, enjoying responsible self-government, and subject 
only to the authority of the British Parliament, but in no 
Way subordinate one to the other. In this respect they 
resembled, to some extent, the states in the United States of 
America before 1777. The Commonwealth was established 
as a result of a clear verdict by the inhabi- 
independent tants of each State. Consequently; the 
federal union was based upon the willing 
consent of the States who transferred only 
such powers of government to the central government as 
they thought necessary in the common interest of the country 
as a whole. The Act of 1900, therefore,- recognised this 
independent status of the States and guaraiiteed the continu- 
ar^ce of the. constitution of each State “as at, the_ establish- 
ment of the Commonwealth, or as at the admission or 
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estalishment of the State, as the case may be, until altered 
in accordance with the Constitution of the State." 

Each State retains all powers not clearly vested by the 
Constitution of 1900 in the general (Central) government. 
Powers of the Such is also the status of each' state -in 
U. S. A. On the other hand, all residuary 
powers belong to the Dominion Government in Canada, 
and the Provinces retain only such powers as are given 
them by the British North America Act. Moreover, the 
designation State connotes a higher status than Province. 
Thus the component parts of the Commonwealth and 
U. S. A. enjoy higher status than those of Canada. A law 
passed by a State in the Commonwealth or U. S. A. cannot 
be vetoed by any authority in the central government, 
whereas in Canada any provincial legislation may be revoked 
by the Governor-General. The head of the State adminis- 
tration in U. S. A., called Governovi is elected by the people 
and is in no way subordinate to the Presi- 
Governor, as dent of the United States; in theCommon- 
state°^ wealth, each State has a Governor appoint- 

ed by His Majesty and not responsible to 
the people of the State or the Governor-General of the 
Commonwealth; whereas in Canada the head of the Province 
is designated as Lieutenant-Governor, and is appointed and 
may be removed by the Govej nor -General who is undoubt- 
edly the former’s superior. The State judiciaries in the 
Commonwealth and U. S. A. are more independent of the 
federal judiciary than the provincial judi- 

Contrast with 

other part- ciaries in Canada. In short, the part-states 

g 0g 

in the United States- of America have the 
largest powers and the greatest independence; the part- 
states of the Commonwealth are less so, and lastly those at 
Canada are the least so. 
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Each State in the Commonwealth has a bicameral legis- 
lature, the upper house ' called the Legislative Council, and 
state legisla-- the lower house Legislative Assembly. Of 
these’ the Assembly is ‘by far the dominant 
factor.’ “It controls finance; it makes and unmakes Minis- 
ties. To it, therefore, men of ability and ambition flow. 
Its importance, though reduced by the creation above it 
of a National Government, is still-sufficientto secure among 
its members, specially in the largest States, men of shrewd 
practical capacity, accustomed to political fighting; and 
quickly responsive to any popular sentirtient’-’.* But the 
Councils whether sitting for life or- for foiig terms, in some 
cases partially renewable at stated intervals, are very quiet 
bodies. Their sessions are very short and, b&.ing unconcerned 
with the making and unmaking of ministries, less impor" 
tant. It is only when a deadlock arises between the two 
houses (which is solved in different States, either by the 
addition of a few nominees or by a popular referendum), 
that “these Councils play a subordinate and little-noticed 
part in State politics. They do not resen.mble the Second 
Chambers (Senates) of the States in the American Union 
nor are they comparable so the French Senate, for they 
contain few men of politicalprominence, and do not greatly 
affect public opinion”!. Still the record of their work 
suppots the case for their existence as revising chambers 
“compelling the advacates of hasty to change, reconsider and 
remodel their proposals. The legislatui^es work on party 
lines. 

. The legislative powers of the States are wider than 
those of Canadian Provinces but not so -^vide as those of 
American States. The Australian States have legislative 

• Modern Democracies, vol. II. pp 5^01-2. 
t Ibid. p. 223. 
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powers in all matters not specially given to the National 
Government, besides a large field of “concurrent powers’* 

Legislative which they exercise in common with the 

powers ef Commonw’ealth Parliament. But in these 

States. 

matters of common legislation, if a State 
law is inconsistent with a law of the Commonwealth, the 
former becomes invalid to the extent of inconsistency. 
Arts. 114 and 115 further delimit the powers of a State. 

Art. 114. “A State shall not, without the consent of 
the Parliament of the Commonwealth, raise or maintain any 
naval or military force, or impose any tax on property of 
any kind belonging to the Commonwealth, nor shall the 
Commonwealth impose any tax on property of any kind 
belonging to a State.” 

Art. 115. “A State shall not coin money nor make 
anything but gold and silver coin as a legal tender in pay- 
ment of debts.” 

Art. 116 prohibits the Com monwealth to legislate for 
establishing any religion or for imposing any religious 
observances or for prohibiting the free exercise of any re- 
ligion. The Commonw'ealth protects the States (vide Art, 
s 1197 against invasion or domestic violence, on the application 
of the State Executive. 

The executive power of a State is vested in a Governor 
appointed directly by the King, on the recommendation of 
the State Cabinet. Residents of the State are now appointed 
as State Governors. The Governor of a State is merely the 
constitutional head of the State Executive, the real power 
lying in the hands of the State Cabinet (appointed in the 
usual way) responsible to the State legislature. 

Each State has its own judicial system with a State 
Supreme Court at the top, appeals from whose decision lie 
to the federal High Court. 
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The Commonwealth Parliament may admit new States 
into the Commonwealth or establish new States on such 
terms and conditions as it may deem fit. 

The States onjoy a very large measure of freedom in 
the Commonwealth. But recently Western Australia had 
adopted a hostile attitude to the union. Under the Seces- 
sion Referendum Act, 1932, (passed by its legislature), a 
referendum was taken which resulted in favour of secession 
from the Commonwealth by a majority of 67,947 votes out 
of the total of 217,280 recorded votes. The State then ap- 
proached the Imperial Government to give effect to this 
1 secession demand, but the British Government, after going 
into the matter, decided that secession of a State was 
against the principles of federation, and, therefore, rejected 
the demand. This decision has profoundly influenced the 
course of British federalism. 

POLITICAL PARTIES 

When the colonies in Australia, severally, got respon- 
sible self-government, the basic principle of all the political 
institutions, so established in them, was the parliamentary 
type of government as it existed in England. The success 
of this system depends upon a well-organized party system. 
When an organized majority, necessarily in office in the 
legislature, has a well-organized minority in opposition to 
reckon, there is always the certainty of a good debate and a 
No party feel- thorough examination of legislative mea- 

ings in the sures. But the early settlers in Australia 

baginnin?, 

had no vital differences among them. 
They were, 99 per cent, of them. Britishers, hence racial 
and linguistic or cultural differnces were absent. They had 
their new homes in a country w’hich was undeveloped, and 
vast tracts of land lay before them, inviting them to toil, 
and so they had less chances of organizing themselves into 
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political parties. “The result was a period of confusion. 
Ministries were appointed and defeated in quick succession, 
and no one could count on steady support in the Assem- 
blies’’.*' In Victoria' there had been eight ministries-in seven 
■ years, and in South Australia forty-one in forty years. 

There was total absence of constitutional issues in the 
early period of responsible government in Australia due to 
the grant of adult suffrage. Therefore, the only differences 
that at first appeared and divided the politicians into two 
groups related to economic matters. There were former 
parties of Free Traders nnd Protectionists, the former 
Economic predominating in New South Wales and 

factors as party the latter in Victoria. It was only towards 
issues. ... 

the close of the nineteenth century that 

other factors influenced the course of Australian politics. 
The leaders of the working class began to organize thein- 
selves, outside legislature,, and put forward the usual de- 
mands like Eight Hour's’ Day, more wages, etc. 'Tn every 
' colony Trade and Labour Councils, embracing and combin- 
ing the efforts of a number of the existing unions, began to 
be formed, and their leaders began to busy themselves with 
politics in a way distasteful to unionists of the older type’’.t 
These unions continued to grow and successfully capture a 
few seats in the State legislatures. Their compact organ- 
ization sometimes compelled the ministries to yield to their 
, demands now and then. 

When the first elections to the Federal Parliament were 
held, the Labour Party succeeded in capturing 24 scats out 
of a total of 111 in the House and the Senate. The other 
two numerous parties were the Protectionits and the Free 
Traders but as , none , of these commanded an absolute 

■ ’•'Wood The Constitutional Jlevelopment of Australia, p, 193, 
t Modern Democracies, voL II, p, 224, 
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majority in the Parliament, the Labour Party held the key 
to office. Hence the administrations were short-lived in the 
beginning. The growing strength of Labour in the succes- 
sive parliaments fused the two older parties into a coalition, 
. , „ , not because of any similarity in theit pro- 

comes into grammes but because of their common 

hostility to socialism. But in the regular 

/ 

elections of 1910, the Labourities obtained a majority and 
came into power and office, with a working majority in 
the House of Representatives and a large majority in the 
Senate. “Thus ended that triangular conflict which had 
caused six changes of Government within the first ten years 
of the Commonwealth, rendering ministries unstable and 
breeding intrigues and cabals”.* The two older parties then 
combined into one party called the National. Similar 
happenings in the State legislatures resulted in the formation 
of only two parties, the Labour and .the National. 

Later on, the farmers organized themselves into a 
distinct political party of their own (the Farmers), getting 
some members from the Labour Party. The National Party, 
too, adopted another name, viz. the United Australia Party, 
with anti-socialistic programme. These are now the three 
political parties in Australia. The Labour .-Party has recently 
received a set-back in elections but it is by far the best 
organised party in the Commonwealth and, therefore, 
deserves greater notice. It has, in each constituency 
throughout the Commonwealth, a Trade Union Council and 
a Political Labour League. Each member has to sign its 
constitution which requires strict party discipline. Just 
before the approach of elections of the State legislature, 
delegates from these Councils and Leaghes of all the con- 
stituencies meet and discuss the election programme and 


* Ibid, p, 326, 
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■ ' The party programmes are such that State particularism 
is feceding before, them, and the House as well as the Senate 
are now divided not on issues relating to particular States 
but’ on broader issues common to the whole federation. 
This is profoundly influencing the course of federalism in 
Australia, strengthening the central government as against 
the separatist tendencies of the States. And most of this 
tendency is the direct result of the compact Labour Party 
whose programme aims at a closer unification of Australia. 
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broke out in South Africa, the Dutch were defeated, and 
in the end these colonies were ceded to England. Thus 
England became master of South Africa. 

All the four colonies continued to have their separate 
administrations, unconnected with each other, and governed 
Pout indepen. Under the directions of the Colonial Office 
dent Colonies. London. Apart from the differences in 

their historical growth, the four colonies had several other 
conflicting interests which were “leading them farther and 
farther”. Firstly, their economic life was not similar, the 
Transvaal was leading in trade which it carried through 
Delagoa Bay, Natal conducted its trade though Durban 
and Cape Colony through Cape Town. The railway systems 
of the various colonies quickly started a “rate war” which 
threatened to precipitate a serious conflict. Secondly, there 
were fundamental differences in their tariff policies. The 
Transvaal desired free trade, whereas Natal and Cape 
Colony favoured protection not only for revenue purposes 
but also for creating industrial centres at the sea ports. 
Thirdly, the colonies had tonsidcrable discrepancies, in their 
respective treatment of the Native population. As the 
proportion of the white population to the number of the 
natives was 1 to 4, there was a serious apprehension of the 
divergent native policies of the four colonies resulting in a. 
grave danger to the whole of the country. 

"Out of the very circumstances that seemed to be driv- 
ing the four colonies as under was born the recognition of 
the need for union.” All plans for a cus- 
toms union having failed to achieve the 
desired effect, the Cape House of Assembly, alive to the 
dangers of a continued disunion, adopted in June 1871, a 
resolution appointing a Commission to draw up a plan of 
dividing the whole of British South Africa into a number 
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to establisli a Customs Union. But all these efforts, since 
1871, for any kind of union had proceeded from the Colonial 
Governments or the Governors, without any reference 
to the people themselves, and had, consequently, failed. 
In June 1907, the Earl of Selborne, High Commissioner 
in South Africa, addressed a letter to the Cape Governor, 
expressing his conviction that if the cause of union 
was ever to bear fruitful results, the initiative must 
come frv.m the people. Laying considerable stress on the 
necessity of union he wrote; The union of a divided 
country is seldom a thing which can be postponed to a more 
convenient season. Divisions left alone tend to emphasise 
and perpetuate themselves day by day until really firm 
union becomes impossible.” 

In May 1908, the Inter-Colonial Conference met again 
to discuss the railway rates and tariff questions, but, like 

the Annapolis Conference in U, S. A., 

Inter.Oolonial , , , , • • r , • r 

Conference, resolved that m the opinion of this confer- 

ence, the best interests and the permanent 
prosperity of South Africa can only be secured by an early 
union under the Crown of Britain, of the several self-gov- 
erning Colonies.” It f^urther resolved that a coriventionof 
the delegates of the colonies be convened to prepare a draft 
constitution. Accepting these recommendations of 'the 
Conference, the legislatures of the four colonies, as also that 
of Rhodesia,* appointed delegates. Thus, thirty-three 
delegates met in a convention on 12th October 1908, at 
Durban. As most of the delegates were those wha had 

The Constituent fought in the opposing camps in the Boer 
Convention. War, and as the matters they had to discuss 

included those of acute controversies, they decided to hold 
their meetings in secret. The discussions began at Durban; 


* Ultimately, Rhodesia did not join the Union 
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The Union Parliament has made sixteen amendments 
to the Constitution of 1909. These amendments, some of 
mere verbal nature while others effecting important changes 
were made on 25th April, 1911; 29th Maj*, 1920; 15th May, 
1925; 27th July, 1925; 5th February, 1926; 7th June, 1926; 
8th June, 1926; 26th March, 1927; 1st June, 1933; 2nd June, 
1934; 22nd June, 1934; 29th March, 1935; 7th May, 1935; 
10th May, 1935; 16th April, 1936; and 21st April, 1937. 
The amendment of 1934 was contained in the Status of the 
Union Act which accepted the constitutional changes made 
by theStflfuJe of Westminster. Section 2 of the Act declared: 
“The Parliament of the Union shall be the sovereign legisla- 
tive power in and over the Union, and notwithstanding any. 
thing in any other law contained no Act of the Parliament 
of the United Kingdom and Northern Ireland passed alter 
the 11th day of December 1931 shall extend, to the Union 
as part of the law of the Union unless extended thereto by 
an Act of the Parliament of the Union.” 

THE CONSTITUriO^T OF 1909 
“The most striking characteristic, perhaps, of the Con- 
stitution is its trust in the future.”’®' Thus speaks Mr. Brand 

I'eatuxGs of the who was secretary to the Transvaal delega- 
Constitution. National Convention. And 

this is true. Till the union was effected, the Dutch and 
the English, the two partners, had been extremely suspicious 
of each other and of the new Government. Yet, they made 
several compromises to meet each other’s view point relying 
upon a better future. In the circumstances then prevailing, 
none could have predicted the establishment of such a close 
union. The delegates to the convention really did a •wonder- 
ful work in framing a constitution which though bearing 
several federa l features, is essentially unitary in spirit, 

* Union of South Africa, p, il4. 
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House of Assembly, and this is essentially a federal feature 
of the constitution. Moreover, there is a compromise on 
the question of locating the Capital of the Union. Cape 
Town has been fixed as the seat' of the Legislature, Pretoria 
that of the Executive Government, and Bloemfontein that 
of the Supreme Court, as a recognition of the prestige of 
the provinces — a system which is very costly and at the 
same time inefficient.* All matters relating to native 
policy, education and franchise have been exclusively reserved 
to the provinces. The territories of the provinces (of the 
Union) are the same as those of the colonies before the 
Union. In the Senate, all provinces have been given equal 
representation, though there is also provision for the 
nomination of eight senators by the Central Government. 
All these features, which essentially formed the basis of 
compromise (a matter in which the Africanders are past 
masters), impart to the constitution a federal appearance. 

Contrary to the Commonwealth example, in the South 
African constitution the portion dealing with the Executive 
precedes that dealing with the Parliament. This is probably 
due to the tendency of the Dutch to give their confidence 
to the Government of the day. There is a strong feeling 
among them that it is disloyal to criticise the Governraent.t 
In fact, the Executive there seems to predominate the 
Legislature probably due to the slow weakening of Parlia- 
ments everj'where else. 

On the whole, the constitution is a curious admixture 
of unitary and federal principles, aiming as it does at a union 
A mixed of the two European races. And though 

constitution. during these years the Dutch and the 

English have not really blended (and how could they ?) 


* Keith. The Constituional Law of the British Dominions, p. 363. 
f Union of South Africa, p. 43. 
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British South Africa “has at least given the recording angel 
-of past policies theme for lamentation".*'' 

THE “GOVERNMENT OF THE UNION 


The Government of .the Union, though a creation of 
independent provinces, has fulest authority over the Pro* 
vincial Governments which under the constitution, have 
been reduced to the position of merely local administra- 
tions. There is, threfore, practically no great limit to the 
powers of the Central Government, save in a few matters 
like franchise and lower education. 

The legiilative power of the Union is vested in a Parlia- 
ment consisting of the King, a Senate, and a House of 
The Union Assembly. The Parliament posseses "full 

Legislature. powers to make laws for the prace, order. 


and good government of the Union’^t In U, S. A., Canada 
and Australia, on the other hand, the central legislature 
has defined powers, and in certain cases residuary and 
concurrent powers. 

The Senate is the upper house of the Union Parliament, 
It is composed on a peculiar basis. Though each of the four 
provinces has been given equal representa- 
Senate, eight senators, the Governor- 

General also nominates eight senators holding their seats for 


ten years. Thus the total strength of the Senate is forty. 
One half of the nominies of the Governor-General are 
selected “on the ground mainly of their thorough acquain- 
tance, by reason of their official experience or otherwise, 
with the reasonable wants and w’ishes of the coloured races 
in South Africa,’- (Section 24 (ii) of the Act). This was 
considered necessary because the coloured races, composing 
four-fifths of the total population of the Union, are debarred 


• Egerton. Federations and Unions in the ’British Kmpire p 89. 
Section 59 of the South Africa Act, 1909. 
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from having direct representation in the Parliament, and 
self-government in South Africa means government by the 
■white settlers. 

Regarding the election of the eight senators from each 
province, a novel procedure, unknown to other constitutions, 
B;Iectioii of was followed for the constitution of the 

Senators. Senate (1910). The two houses of 

the provincial legislature, sitting together in one body, 
elected the eight senators for the province. These were 
elected to hold office for ten years, and any vacancy in the 
interval was to be filled by the provincial council (which 
was elected after the formation of the Union) for the 
residue of the term. Section 25 of the Act provided for 
the composition of the subsequent Senates thus: eight 
senators to be nominated by the Governor-General as afore- 
said; the eight senators from each province to be elected 
by the members of the provincial council of the province 
together with the members of the House of Assembly 
elected for that province. So that, at present, the eight 
senators of each province are elected neither directly by 
the people, nor only by the provincial council, but by an 
electoral college composed of the members of the provincial 
council and the members of the Union Assembly elected for 
that province. Thus, the Union Senate is really more federal 
in character than the Senate of any other federation. 

A Senator must be at least thirty years of age, a 
qualified registered voter for the election of members of the 
Qualifications Houfee of Assembly in one of the provinces, 
of Senators. a resident of at least five years standing 

within the Union, a British subject of European descent, 
and an owner of immovable property within the Union 
.valued at ‘not less than five hundred pounds over and 
above any special mortgages thereon,’ In its composition, 
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therefore, the Union Senate is more undemocratic than the 
Commonwealth or U. S. A. Senate. 

The term of the Senate is ten years. It chooses one 
of its own members to be its President. At least twelve 
Working of the Senators form a necessary quorum to 
Senate, constitute a meeting of the Senate for 

exercising its powers. All questions are decided by a majo- 
rity vote, the President having the right to exercise only a 
casting vote in case of equality of votes, but not otherwise. 

.'The House of Assembly is the lower house of the 
Parliament and is at present composed of 150 members, in 
House of accordance with the recommendation of 

Assembly. Sixth Delimitation Commission appoint- 

ed in connection with the 1931 census. These are elected 
by electoral divisions in the provinces, and are distributed 
■ thus: the Cape of Good Hope 59, Natal 16, the Transvaal 
60 and Orange Free State 15. 

In the original composition of the first House of Assem- 
bly (1910) each province had been assigned an arbitrary 
representation, the Cape and the Transvaal getting a 
smaller representation (compared with iheir white popula- 
tion) .-in order to give Natal and the Orange Free State a 
larger representation. The Constitution recognised the 
sep'arate identity of the provinces (undoubtedly a federal 
feature) by providing that the representation of no province 
would be reduced until the expiration of ten years after 
the commencement of the Union or until the strength of 
the House (originally 111 in the year 1910) reached 120, 
whichever period was the longer. It is provided that after 
every five years a census of the European population will 
be taken and on the basis of the latest available figures the 
strength of the House varied in accordance with the follow- 
ing provisions: 
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(i) First of all the quota of the Union is determined 
by dividing the total member of the male European adults, 
as ascertained in the census of 1904 (this number was 349, 
837), by the total numbers of member of the first House, 
viz , 111. Thus the quota for the Union is 3151 for each 
member. 

(ii) After every five years, census of the European 
male adults will be taken and if there is an increase in any 
province over the previous census figures, each increase of 
3151 will add one member to the representation of the 
province, but “no such addition will be granted to any pro- 
vince until the total number of European male adults in 
such province exceeds the quota of the Union multiplied 
by the number of members allotted to such province for 
the time being, and thereupon additional members shall be 
allotted to such province in respect of only such excess." 
This had been provided, because in 1910 the original repre- 
sentation given to each province did not follow the quota 
rule strictly, two provinces getting a smaller share and the 
other two a larger one. 

The present qualifications for voters to the Assembly 
have been fixed in Acts Nos. 38 of 1930, and 41 of 1931 

Franchise, and ’which have respectively extended the fran- 

qualifications of chise to all adult (over 21 y'-ars of age) 
members, 

European females and removed the pro- 
perty qualifications existing in the Cape and Natal provinces. 
There is thus adult franchise for the white population. 
Members to the Assembly are elected in single member 
electoral divisions in each province. These electoral divisions 
are rearranged after each quinquennial census by a Delimita- 
tion Commission appointed by the Governor-General and 
consisting of three judges of the Supreme Court. In divid- 
ing each province into electoral divisions the Commision 
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gives due consideration -to community or diversity of intc* 
rests, means of communication, physical features, existing 
electoral boundaries; and sparsity or density of population. 

^ The quota of voters is taken as the basis of this division, 
but “^‘the Commissioners may, whenever they deem it 
necessary, depart therefrom, but in no case to any greater 
extent than fifteen per centum more or 15 per centum less 
than the quota.” After the Commission has submitted its 
proposals in detail, the Governor-General proclaims them as 
final decisions. 

Every member of the House of Assembly must be a 
qualified voter for the Assembly, a resident of not less than 
five years within the Union, and a British subject of Euro- 
pain desent. 

The normal life of the Assembly is five years, but it may 
be dissolved earlier by the Governor-General, The Assem- 
Organization of Wy chooses one of its members to be its 
the Assembly, Speaker. At least thirty members con- 
stitute a quorum. All questions in the Assembly are deci- 
ded by a majority of votes, the speaker having the right to 
vote only in case of equality of votes, but not otherwise. 

Every member of the Senate or Assembly has-to sub- 
cribe to the prescribed oath of allegiance before taking his 
seat as a member. No person can be a member of both the 
Senate and the Assembly at one and the same time. But a 
minister w'ho is a member of any one house may also speak 
“in the other without, however, voting in that other house. 
A person ceases to be a member of the legislature on being 
convicted for any crime or offence for which he is sentenced 
to at least a year’s imprisonment without the option to pay 
fine or on being declared an insolvent or an insane, or on 


holding under the Crown an office of profit. But Ministers 
of State, Government pensioners and- retired Naval and 
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Parliament 
decides its own 
rules. 


Military Officers are exempted from this disqualifcatioil. 
Every member -of the Senate or Assembly gets an annual 
allowance, and enjoys all the usual privileges and immunities 
during the period of his membership. 

Every house of the Parliament makes its own rules of 
procedure and conduct of business. Both houses enjoy 
co-equal legislative powers, but money bills 
must originate in the Assembly. When a 
Bill has passed through both houses, it must 
receive the Governor-General’s assent before it becomes a 
law^ The Governor-General has the right to recommend 
amendments to any legislative measure passed by the Par- 
liament. He may also reserve any measure for the King’s 
pleasure which must be expressed within a year. 

If the House of Assembly passes a Bill and the Senate 
refuses to pass it or passes it with amendment to which 
the Assembly does not agree, it is referred 
back to the Assembly. If in the same 
session the Assembly again passes the 
measure in a form not acceptable to the Senate, the 
Governor-General may convene a joint session, of the two 
houses. At this joint session, the members deliberate and 
vote on the measure as last proposed by the Assembly and 
on such amendments as are passed by one house but not 
agreed to by the other. If a majority of the total number 
of’ members of both houses vote for any amendment it is 
declared to have been duly passed by both Houses of Parlia- 
ment. And if the Bill with amendments, if any, is passed 
by a majority of the members present, it is considered to 
have been duly passed. It is then submitted to the 
Governor -General for assent. 

This provision for solving dead-locks between the two 
houses is simpler than that prevalent in the Commonwealth 


Relations 
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Houses. 



UHION OF SOUTH AFKIOA 


853 


or even that existing in Canada, and therefore, leads to 
quicker and better legislation. 

THE UNION EXECUTIVE . ... 

According to section 4 (1) of the Status of the Unio'ti 

Act, 1934, the Executive Government of the Union in 

King as the regard to any aspect of its domestic or ex- 

nominal ternal affairs is vested in the King, acting 

eseoutive _ . 

on the advice of his Ministers of State for 
the Union, and may be adminstered by His Majesty in 
person or by a Governor-General as his representative. 
Sub-section (2) makes it clear that any reference to the 
King in the Act means a reference to King acting on the 
advice of his Ministers of State for the Union. 

The Governor-General is now merely a constitutional 
head of the Union Government and holds, in the King’s 
name, the command of all naval and military forces of the 
Union. 

There is an Executive Council of Ministers to advise 
the Governor-General in the government of the Union, 
The members of this Council are chosen by the Governor- 
General and sworn as Executive Councillors, holding office 
in theory only, during his pleasure. In making his choice 
of these Executive Councillors, called Ministers, the 
Governor-General follows the usual constitutional practice 
of inviting the leader of the majority party in the Parlia- 
ment to accept the office of Prime Minister. This leader 
then selects his colleagues and submits their names to the 
Governor-General for formal appointment as Ministers! 
The Ministers form the Cabinet and hold charge of the 
following ministries (there also being some Minister or 


Ministers without portfolio): Premiership and Ministry ot 
Foreign Affairs; Ministry of the Interior, of Public Health 
and of Education; Ministry of Mines; Ministry of • !^ilwayi 
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and Harbours and of Defence; Ministry of Finance; Ministry 
of Justice; Ministry of Labour; Ministry of Agriculture; 
Ministry of Lands; Ministry of Post, Telegraphs and of 
Public works; and Ministry of Native Affairs. 

- • - The Cabinet is responsible, as a body, to the lower 
house and resigns on losing its confidence. The railways, 
ports and harbours are managed by a Harbour and Railway 
Board presided over by a Minister of State, There is a large 
number of civil servants, holding permanent posts, who con- 
duct the day to day administration of the country. Dutch 
and English are both recognised as official languages. 

THE UNION JUDICIARY 

The Common Law of the Union is not the English Law 
but the Roman-Dutch Law of Holland, which is largelyun- 
codified. Butwith regard to certain matters, eg. mercantile 
matters, patents, copyrights, companies, trade-marks, insol- 
vency, etc., principles of English Law have been introduced 
by Statute. The law of England, however, is now imper- 
ceptibly influencing civil and criminal procedure, and is 
definitely followed in shipping, insurance and other business 
matters. 

By Art. 95 of the Constitution, a Supreme Court 
has been established. It consists of a Chief Justice and four 
Judges of Appeal. Under the Supreme Court of the Union 
there are provincial Supreme Courts, one division in each 
province, but in the Cape there are two divisions. Below 
each Provincial Supreme Court there are circuit and magis- 
terial courts in the province. The judges are all appointed 
by the Governor-General in Council, They .-hold office 
during good behaviour and may be removed by the Governor- 
General in Council on an address from both Houses of the 
Parliament in th,e same session. 
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■ The Appellate Division of the Supreme Court is the ' 
highest court of appeal for the whole Union and sits at- 
Bloemfontein, the capital of the Orange Free State. Ordi- 
narily no appeal from the Supreme Court of South Africa 
or any division thereof lies to the Judicial Committee of 
His Majesty’s Privy Council, but the King continues to 
exercise the Royal Prerogative to grant special leave for 
preferring such appeals. 

The Provincial Supreme Courts, besides exercising origi- 
nal jurisdiction in all important provincial matters, “have 
jurisdiction in all matters : 

(a) in which the Government of the Union or a person 
suing or being sued on behalf of such Government is a party; 

(b) in which the validity of any provincial ordinance 
shall come into question.’’ 

They also exercise jurisdiction in matters affecting 
elections to the Assembly or the Provincial Councils in the 
provinces concerned. 

The Supreme Court of the Union frames rules for the 
Conduct of procedure in all superior and other provincial 
courts; its process runs throughout the Union and its 
judgments and' orders have full force and effect in every 
province. Thus within the Union, the powers of the 
Supreme Court are even higher than those of the Common- 
wealth High Court, but the former does not possess the 
power of interpreting the constitution and adjudging the 
Validity of Union legislation. 

THE PROVINCIAL AND LOCAL GOVERNMENTS 

The four origianal colonies still continue as the fdut 
provinces in the Union, via., the province of the Cape of 
^66d Hope, -Natal, the Transvaal, and the Orange Free 
State. - The' provinces have limited- powers, legislative arid 

executive, and are very much like administrative areas 
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subordinate to the central government. There is a provin- 
cial legislative council in each province, the members of 
the council being equal in number to the members in the 
Union Assembly elected in the province, provided further 
that no province shall have less than 25 members. At pre- 
sent the strength of these provincial councils is : the Cape 
of Good Hope 61, Natal 25, the Transvaal 57, and Orange 
Free State 25. There is adult European franchise in all 
provinces. Any qualified voter can seek election to the 
council of the province in which he resides. The life of 
each council is five years from the date of its meeting and 
it cannot be dissolved save by effluxion of time, there being 
no responsibility of the provincial executive to the legisla- 
ture. A provincial council meets at least once a year. It 
elects its own chairman from amongst its members and 
frames its own rules of procedure, which must receive the 
Governor-General’s assent before having effect. Members 
of the council receive annual allowances and enjoy freedom 
of speech in the council, as well as other usual preroga- 
tives. Questions in the council are decided by a majority 
of votes. 

, Under Act, 85, the constitution of 1909 has given the 
provincial councils power to make ordinances in relation to 
the following classes of subjects : 

. (i) Direct taxation within the province in order to 
raise a revenue for provincial purposes : 

(ii) The borrowing of money on the sole credit of the 
province with the consent of the Governor-General in 
Council and in accordance with regulations to be framed by 
Parliament : 

.-V- (iii) Education, other than higher education, for a 
period of five years and thereafter until Parliament other- 
wise provides ; 
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(iv) Agriculture to the extent and subject to tbe 
conditions to be defined by Parliament : 

(v) The establishment, maintenance, and management 
of hospitals, and charitable institutions ; 

(vi) Municipal institutions, divisional councils, and- 
other local institutions of a similar nature : 

(vii) Local works and undertakings within the pro- 
vince, other than railways and harbours and other than 
such works as extend beyond the borders of the province,, 
and subject to the power of Parliament to declare any work 
a national work and to provide for its constitution by 
arrangement with the provincial council or otherwise : 

(viii) Roads, outspans, ponts, and bridges, other than 
bridges connecting two provinces : 

(ix) Markets and pounds : 

(x) Fish and game preservation : ■ - 

(xi) The imposition of punishment by fine, penalty, oc 
imprisonment for enforcing any law or any ordinance of 
the province made in relation to any matter coming with? 
in any of the classes of subjects enumerated in this section: 

(xii) Generally all matters which, in the opinion of 
the Governor-General in council, are of a merely local . or 
pri-yate nature in the province : 

(xiii) All other subjects in respect of which Parlia- 
ment shall by any law delegate the power of marking 
ordinances to the provincial Council. 

It is interesting to observe here that in U, S. A. and 
the Commonwealth of Australia, where the powers of the 
central government have been restricted and specifically 
enumerated in the constitution, the closing words of the 
Article (defining those powers) leave room for expansion of 
the powers of the central government,. but in the case of the 
Union, some similar worishave been put in the constitution 
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to -widen the powers of the Provincial Governments, 
vide (xii) and (xiii) above. And, therefore, in the light 
of the experience of the working of their respective cons- 
titutions, the central Governments in U. S, A. and Australia 
have acquired wider powers. The tendency in the Union 
has been in the opposite direction, and the provinces have 
acquired further powers after 1910. These extended 
powers of the provincial councils now include “destruction 
of noxious weeds and vermin, and the control of drugs; the 
experimental cultivation of sugar, tea, and vines; grants to 
agricultural and kindred societies: library, museum and art 
gallery administration with certain exceptions; the adminis- 
tration of cemetery and casualty wards ; poor relief; the 
regulation of shop hours; the establishment and administra- 
tion of townships, and in the Cape, the administration of 
labour, colony legislation in its application to industrial 
institutions”.*' The provincial councils also deal with the 
licencing and control of vehicles, horse-racing, and betting 
and places of amusements, besides the right to levy hospital 
and education fees and several other licencing fees. When- 
ever a provincial council considers any new law necessary, 
the power to make which it does not possess, it can request 
the Union Parliament to enact that law. 

There is an important constitutional aspect in which 
the provincial councils in the Union occupy a position of 
greater subordination and inferiority to the central govern- 
ment than the state legislatures in Australia or U. S. A., and 
the provincial legislatures in Canada. . Every enactment of 
a provincial legislature in the Union is called an ordinance 
and not a law, and even this ordinance has no effect or force 
until it has been assented to. by,, the .Governor-General in 
Council, and an ordinance lapses if npt assented to within 
* Efeith. Conetiiubion, Administration and Letts oI the Empire, p. 232. 
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a yeat of its passage through the Council. "The assent is 
not by any means a formality, -and is of special importance 
as it can be, and has been,- usM to seeure the observance -of 
the rule that the control and administration of native affairs 
and of matters specially or differentially affecting Asiatics 
throughout the Union is vested in the Cover ner-General in 
Council. Any ordinance is valid only in so far as it doss 
not disagree with an Act of Parliament, and may at any 
time be superseded by such an Act”.^ The provinces raise 
their own revenues from the resources-granted them and also 
receive subsidies from Union Funds, as provided for in the 
Financial Relations, Act, 1913. But in each province these 
subsidies form the greater part of the provincial revenues. 

In no other matter do the provinces in the Union differ 
so much from states and provinces in other federations as 
in the executive branch of the provincial government. In 
the Union, each province has an Administrator, appointed 
by the Governor-General in Council for a term of five years 
(residents within the province being given preference for 
appointment), who is the head of the provincial executive. 
There is an executive committee in each province, consist- 
ing of four members or elected by the provincial council from 
amongst its own membeis or otherwise, and the Administra- 
tor who is the chairman of the committee. The remunera- 
tion of the executive councillors is determined by the pro- 
vincial council with the approval of the Governor-General 
in Council. E'cecutive Councillors and the Administrator 
have the right to take part in the proceedings of the council 
and those of them who are elected members of the council 
exercise the right of voting as well. 

The Administrator presides over the meetings of the 
Executive Committee. All questions in the Committee are 
• ibid, p, 233, 
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decided by a majority of votes including that of the Ad- 
ministrator who, in case of equality of votes, has also a 
second, i. e, casting vote. The Executive Committee super- 
vises the appointment, tenure office and retirement, etc., 
of all public officers in the province. “In rege ji to all 
matters in respect of which no powers are reserved or dele- 
gated to the provincial council, the Administrator shall act 
on behalf of the Governor -General in Council when requir- 
ed to do so, and in such matters the Administrator may act 
without reference to the other members of the executive 
committee".* In all other matters the Committee has full 
powers of control, but not being necessarily composed of 
persons belonging to the same partyj there is no cabinet 
responsibility to the legislature. In this respect, there is 
much resemblance in the relations between the legislature 
and the executive in the Union provinces, and those in the 
Swiss Cantons. 

The provinces in the Union have almost no powers over 
-the judiciary save over magisterial and other minor courts. 
All judicial power belongs to the Union Government. 

Each province has municipalities and local boards to 
carry on administration of local interests. There are 134 
auch municipalities in the Cape, and 64 in the Orange 
Free State. Each municipality has a May^or and a number 
of elected members. 

AMENDMENT OF THE CONSTITUTION 

The framers of the Union Constitution preferred the 
Commonwealth method of alteration of the Consitution- 
{with certain changes), to the Canadian method. Art 152 
of the Constitution empowers the Union Parliament to 
repeal or alter any of the provisions of the Constitutional 
Act, subject to the following two conditional 


Att.^ l4 oI the Constitution. 
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' ‘.(1) The Parliament cannot repeal or alter any 'provision 
•“for the operation Tof which a definite period of 'time' is 
prescribed” Such provisions relate to the formation 'of the 
first Senate and Assembly, and are now no longer of any 
effect as more than the prescribed time has elapsed since 
the passing of the Act. 

... .(2) The Parliament cannot repeal or alter the propor- 
tion of provincial representation in the Assembly until its 
membership has reached 150 or ten years have elapsed since 
the formation of the Union; whichever is the longer period, 
and asthe number has reached 150, this restriction is now no 
longer valid. It cannot alter qualifications for electors to the 
Assembly in the Cape and other provinces, nor can it enact 
against the recognition of both Dutch and English as official 
languages, unless the Bill embodying any of these altera'tions 
has been passed by both Houses of Parliament sitting to- 
gether, and at the third reading agreed to by at least two- 
thirds of the total number of members of Parliament. 

■ During the last thirty years the Union Parliament has 
made several amendments in the Constitution, all of them 
of a minor character, dealing with franchise or delegation 
of more powers to the provincial administrations. Of the 
three Dominions, Canada, Australia and South Africa, the 
last one has adopted the easiest method of altering the Con- 
stitution, and this is just in keeping with the unitary spirit 
of the Constitution, 

POLITICAL PARTIES 

South Africa presented greatest difficulties to the British 
Government in the matter of keeping the colonies within, 
the Empire. The Boer War of 1899-1900, terminated by 
the Treaty of Vereeniging, (31st May, 1902), was the culmi- 
nation of the struggle. Happily the Boers headed by Gene- 
rals Smuts, Botha, Hertzog and de Wet, kept their word and' 
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worked the provisions of the Treaty as honourable men. 
They, however, organized a political party Het Volk (the 
people) to get self-government for the Transvaal and the 
Orange River Colony. When the four colonies became 
united by the Act of 1909, Lord Gladstone (son of the 
greatest Liberal statesman, Mr. Gladstone, of England) was 
appointed the first Governor-General of the Union. On his 
arrival in Cape Town, Lord Gladstone sounded the leaders 
of public opinion in South Africa with regard to the forma- 
tion of the first Union Cabinet, and on 21st May, 1910, 
invited General Botha, then Prime Minister of the Transvaal, 
to form the Cabinet. It was at that time that Botha differed 
from some of the other leaders, chief among them his friend 
Jameson, with regard to the general policy to be pursued. 
Botha insisted on including in his Cabinet the important 
ministers of the four provincial cabinets then in existence, 
so as to work the Constitution which was "the child of 
sincere co-operation between representatives of both sections 
of the people," viz, the Dutch and the English, and which 
required the continuance of the same "sincere co-operation" 
if the birth of the new South Africa was to be the happiest 
event in that continent. On the contrary, there were those 
who agreed with Dr. Jameson to take the "best men," which 
meant even risking the co-operation of some provinces, 
mostly pro-British. 

Finally* Botha made his choice and included in his 
Cabinet four ministers from the Cape, two from the Free 
State, including General Hertzog who took the ministry of 
Justice, one from Natal, and three from the Transvaal. 
Of the last. General Smuts (Botha’s fast friend and indispen- 
sable lieutenant), became minister of the Interior, Mines, 
and Defence, and Botha became the first Prime Minister- 
pf.the Union. In the middle of the June, 1910, Botha issued 
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a manifesto forming the “South Africa Party’’ with which 
-was incorpora'ted the Het Volk. The chief object of the 
:hew party was to work for the good of the whole Union 
(i) enlisting the co-operation of the Dutch and the 
'English, (ii) reconciliation of all people, and (iii) trying to 
get for the Union an honourable position within the 
Empire. For two years, the Cabinet worked well, backed 
by a majority in the Assembly. Though Mr. Merriman, 
the Premier of the Cape (1910), had been offered by Botha 
a seat in the Cabinet, he declined the offer and became 
leader of the opposition. Thus the Union Parliament start- 
ed working on party lines. 

It was well known to people in South Africa that 
Hertzog, by his educational policy in the Free State, had 
alienated the English. But the dominating influence of 
Botha checked Hertzog, in the early monthsof the Cabinet, 
to give expression to his too pro-Dutch and anti-British 
views. This did not continue long and in his public’ 
utterances Hertzog declared that he placed the interests'of 
the Union above those of the Empire. Such a pronounce- 
ment, made without the consultation of the Cabinet, struck 
at the root of Cabinet solidarity, and in spite of Botha’s 
repeated attempts to explain away Hertzog's views, the 
Government faced a crisis. Hertzog would not resigni 
consequently Botha submitted his own resignation and the 
first Cabinet’s life ended in December 1912. Lord Glad- 
stone again invited Botha to form a new Cabinet, and this 
time the General reappointed all his former colleagues save 
Hertzog. This breach between Botha and Hertzog brought 
to the fore ‘fundamental and irreconcilable divergence of 
political ideals’ between them and their followers. The 
Botha group (the South Africa Party) worked for “partner- 
ship in a coEomonwealth of free British States as an essential 
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condition for the Union’s future,” whereas the Hertzogites 
‘‘looked for salvation to a sovereign State, with a repjthlican 
regime, outside that commonwealth.” Immediately after his 
“expulsion” from the Cabinet, Hertzog organized a new, 
party, called the Nationalists, whose chief objects were to 
strengthen the Dutch and work for independence of South 
Africa in national and international matters. Botha’s action 
and general policy were endorsed by the Congress of the 
South Africa Party, (which met on 20th November, 1913, 
at Cape Tow'n) by a majority of 131 votes to 90. 

Soon after the outbreak of the War in Europe (1914), 
Botha made ready to invade German South West Africa 
and occupy it for the Empire. On August 26, 1914, the 
first Congress of National (Hertzog) Party met at Pretoria 
and unanimously condemned the contemplated expedition. 
‘‘While the Nationalists were loudly protesting against 
participation in the War, the occupation ol German territory 
--secrecy concerning which could not belong maintained— 
was as energetically urged in other quarters of the Union 
as indispensable,” When the War in Europe ended and 
statesmen met at Versailles to sign the Peace Treaty, Botha 
represented South Africa as its Premier. The Hertzogites 
had spared no pains to mobilise their party resources to* 
oppose the South Africa Party. Only a fortnight after his 
return from Europe, Botha died, and was succeeded in the 
, Premiership by his trusted lieutenant General J. C. Smuts. 
Though somewhat dwindled in numbers, the South Africa 
Party managed to form the majority in the Assembly with 
the help of the Unionists till 1924. The elections of that 
year resulted in the defeat of Smuts’ Government and the 
Nationalists who returned with a majority formed the 
government with General Hertzog as the Prime Minister. 
This change in the government wasfoUowedby a movement 
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for South Africa’s secession from the Empire, and as a per- 
liminary step to it the flag controversy was started, the 
Hertzogites insisting on replacement of the Union Jack by 
Union’s own national flag. After a compromise formula" 
had been adopted, this controversy came to an end. The 
Imperial Conferences from 1926 to 1930, succeeded in 
getting a higher status recognised for the Dominions inclu- 
ding South Africa, And with the passing of the Statute 
of "Westminister (1931), most of the demandsofthe Nation- 
alist Party and the Union were satisfied. And though the 
difference between the ideals of the two parties have now 
almost disappeared, there is yet a danger of political cleav- 
age, for as long as there are divisions between the South 
African Party and the Nationalists, “there is an ever increas- 
ing risk that they will, in order to justify their distinctive 
political existence, resort either to the resuscitation of 
the old feuds, or to the creation of artificial new grounds of 
dispute on the old lines’’.* And as long as General Hertzog 
holds the stage, there is little probability of fusion between 
them, because during the last fifteen years he had been 
Prime Minister of the Union, he magnified the differences 
with his political opponents led by Smuts, . In fact, in the 
’Union the question of political parties has, ever since 1910, 
become a problem of personal equation. Within the 
Nationalists, republican wing still adheres to ‘the ideal of a 
Republic.’ When England declared war on Germany (3rd 
September, 1939), the Hertzog Government moved a resolu- 
tion in the Union Assembly for neutrality of the Union, 
which was defeated by‘ 80 votes against 67; Hertzog resigned, 
and Smuts formed his own Cabinet. The Labour Party is 
yet too insignificant to need notice. 


HoImByr. South Africa, p, 230, 
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It is, however, expected that after Hertzog’s retirement 
from active politics the political parties will undergo a 
changeand new groupings will take place on economic linesj 
thus furthering the ideal of national unity. At the same 
time the future of the Republican Party (the extreme wing 
of the Nationalists) being uncertain, there may arise a grave 
danger to the peaceful development of the Unionshould this 
extreme wing capture the Assembly. 
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IRELAND 


After B very careful consideration of all circumstances and due 
consideration by the Chiefs of the Staff we came to the conclusion 
that friendly Ireland was worth far more to us both in peace and war 
than paper rights under the 1921 Treaty which were only ezeroieable 
at the risk of maintaining perhaps an increasing avowed ill will. 

(Neville Chamherlain) 

The island of Ireland, situated in the Atlantic Ocean, 
to the west of England, and separated from the latter by 
the Irish Sea, consists of, at present, two parts each with 
its own government. These two parts are Eire G. e. Irish 
Republic) with an area of 17,024,485 square miles and a 
population of 2,968,420 human souls, and Northern Ireland 
with an area of 33,52,251 sq. miles and a population num- 
bering 12,79,753. Northern Ireland is largely Protestant 
while Southern Ireland is prodominantly Catholic. 

CONSTITUTIONAL HISTORY 


The constitutional history of Ireland falls into four 
periods, viz. from the-British conquest up to 1800, from 1800 
„ t to 1921, from 1921 to 1937, and since 1937. 

Four periods of 

Irish constitu* During the first period Ireland was con- 
tioual history., , , _ . . , , , 

quered by Britain, treated as a dependency 

and finally united with Britain to form the United King- 
dom. Since 1800 upto 1921, Ireland made supreme efforts 
to get Home Rule, but Irish nationalism was suppressed 
and ultimately a Treaty was signed between the two coun- 
tries. The signing of the Treaty in 1921 marked the 
beginning of a semi-independent state, a position nob 
accepted by the extreme Nationalists under De Valera. In 
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1937, Ireland adopted a new constitution of her own, 
assumed virtual independence and started her career as a 
sovereign state without the British Crown. 

Henry II of England readily accepted (in 1168) the 
proposal of Dermot, the banished Ling of Leinster, to send 

British cnquest o^t an expedition to Ireland on which he 
df Ireland, already fixed his designs since 1153, 

Qn. the eve of Bartholomew’s Day, .1170, Strongbow ■ (the 
Eairl of Pembroke) arrived near Waterford, with a force, 
defeated the Irishmen and subdued Dublin. Henery II 
established his Law Courts in the newly conquered parts, 
though both the systems of law, English and Irish, continued 
side by side. This led to tragic results, a necessary conse- 
quence of divide et hnpra The successors of Henry II 
could ill'spare enough time for Ireland and, therefore, the 
prosperity of the thirteenth century was gradually replaced 
by the poverty of the fourteenth century. Several expedi- 
tions were sent out to subdue the Irish, and they met with 
varying degrees of success. 

To King Henery VII, the first of the Tudors, belongs 
the credit for attempting to improve upon the past record 

' in Ireland and trying by conciliatory me- 
Consolidation ^ ^ . 

jQpder.the Tu- thods to enlist the great tribal ’ chiefs on 
/. the. side of. his government. .During.. the 
rbrgn of Elizabeth, English rule in Ireland was seriously 
threatened ■ twice, each time by the-. .'O’Neills of tllster. 
The oportunity was seized by Philip, of Spain and the. Pope 
both . of whom were awakened, to the ide^ that. .Ireland- 
might, well be worked as a basis for operations against the 
English Queen. But with the failure of the Spanish Armada. 
in.l588j.' the designs of Elizabeth’s enemies failed. James. I- 
completed the Elizabethan . process .of introductirig. the 
^hglish-.system. throughout Ireland, particularly by planting 
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Clash betwee.i 
■ Cathnlios and 
Protestants. 


English colonists. It was at this time that strong Scottish 
element was introduced into Ulster which became the chief 
source of trouble between England and Ireland, and still 
presents serious constitutional difficulties. 

When Charles I became King of England, he sent 
Wentworth to benefit the people of Ireland. Strafford's 
avowed object was to support the cause of 
absolute despotism in Ireland. He held 
that the Protestant interest was the true 
interest of Ireland, yet he did not hesitate to rouse the 
ardour of the Irish Roman Catholics againFt the Protestant 
Ulstermen. The English began to identify the cause of 
Charles I with that. of the Irish Roman Catholics; matters 
had indeed reached breaking point. The Irish revolt was 
backed by Spain and the Papacy. The rebellion lasted till 
1649 when Cromwell, after Charles Ps head had been cut 
off, proceeded to subdue Ireland. He landed at Dublin, 
subdued it and then proceeded to Drogheda to wreak ven- 
geance on the Irish. The property of all persons implicated 
in the Rebellion after October 1641, was forfeited,. and by 
the Royal Declaration of November 30, 1660, all lands 
possessed by the adventurers were secured to them, 

Ireland again became the scene of another international 
struggle between the two powerful rival®, viz, Louis XIV 
A pawn in inter, and William III. James II had, after hjs 
national game, from England, joined Louis XIV who 

began to espouse his cause against William III. Louis 
received an offer, in 1666, of the submission of Ireland if the 
Irish were aided in their attempt to throw off the English 
yoke. In 1689, therefore, Louis resolved on an expedition 
to Ireland, not to seat James II on his throne, but with the 
desire of making the wearing of the crown as uncomfortable 
to William III as possible. But while the siege of Derry, a 
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('small town in Northern Ireland, shattered the hopes of 
, Louis, James was meeting his first Parliament in Dublin on 
i.May. 7, 1689. Soon the tide turned and the Jacobites 
and their supporters suffered serious reverses. The battle 

• of Boyne decided the conflict in favour of William III, and 
•the treaty of Limerick, 1691, terminated the revolt. There- 

• after William forced Penal Laws on Ireland. Internally 
the gulf between the English and the Irish became further 

• widened. 

The eighteenth century was marked by the establish- 
. ment of English rule in Ireland. Gradually Irish prosperity 
In the XVIII suffered grievously. Agriculture gave place 
Century, pasturage, and agrarian grievances coup- 

led with religious grievances made the Irish problem more 
complex. Meanwhile industrial wrongs too became serious. 
The industrial and parliamentary restrictions gave rise to an 
increasing restiveness. Then the War of American Indepen- 
dence stimulated the movement for Irish liberty. And 
to the Irishmen there was only one liberty, Wz. that of the 
conscience, which was being seriously attacked by the Pro- 
testants. The French Revolution also fanned the United 
Irish Movement. Napoleon thought of taking advantage 
•of the new Irish revolt against England. Meanwhile Pitt 
was awakend to the danger of the existence of two Parlia- 
ments, at Dublin and London, and he determined to put an 
end to the Irish Parliament. 

Consequently, the Act of Union with Ireland was then 
passed in 1800. Ireland was represented in the English 


Union with Bri- 
tain and as a 
■part of United 
Kingdom 


was abolished, 


House of Peers by 21 Pears elected for life 
and 4 Prelates of the Church of Ireland. 
The Irish got 100 members in the House 
of Commons. Thus the Irish Parliament 
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kCeanwhile Pitt tried to fulfil the pledges he had given 
to the Irish, Protestants as well as Catholics,' but George 
III proved too great an obstacle. At this time Ireland was 
fortunate in having Daniel O’Connell to guide the move- 
ment of Irish liberty. He had three objects to fulfil, viz., 
the emancipation of Roman Catholics, the disendowmcnt of 
the Established Church and the restoration of Parliament. 

To O'Connell, it appeared that the liberation of the 
Irish masses lay in the re-establishment of an Irish Parlia- 
Fight for Horn® ment. Consequently, in April 1840, he 
founded the Repeal Association with the 
object of getting the Union annulled. He cai;ried on a 
whirlwind campaign throughout the island, but his move- 
ment received a strong opposition in Ulster where the pro- 
English Protestant population predominated. 

About that time the Irish famine of 1846 brought 
extreme poverty to the Irish peasant. He was evicted 
from his holdings for failure to pay rent to the landlord. 
The Irish peasantry demanded three F’s viz.. Fair renti 
Fixity of tenure and Freedom of sales. Their demand was 
vigorously opposed by the land-lords. Abroad, in America, 
the Irish emigrants founded the Society of the Fenian^ 
whose members were required to swear "allegiance • to the 
Irish Republic, now virtually established,- and to take up 
The Sinn Fein arms when called on to defend its indepen* 
Movement dencc and integrity," In 1863, a great 

Fenian Convention was held in Chicago, which considerably 
increased the American agitation in Ireland. The Govern- 
ment in Ireland used repressive measures to counteract the 
activities of the Fenian Brotherhood. 

♦ This word is said to have bean derived from Fiana,a legendary 
Irish hero The subseq^uent history ol the party is of great interest 
.to all Btudenls of Irish independence movement.. 


The Sinn Fein 
Movement 
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The General Elections in England in 1868 resulted in 
the victory of Gladstone who took the earliest opportunity 
to press forward his measure for the disestablishment and 
disendowment of the Church of Ireland. His measures of 
1869 proved a success. In 1870 he got the Land Act passed 
which eased tension between the landlords and the tenants. 

In 1873, the Irish Home Rule League was established, 
as a result of a Conference of the Home Government 
Association of Ireland held in 1870; the objects of the 
Association were declared to be : 

“To obtain for our country the right and privilege of 
managing our own affairs by a Parliament assembled in 
Ireland, composed of Her Majesty the Sovereign and her 
successors, and the Lords and Commons of Ireland; 

“To secure for that Parliament under federal arrange- 
ment, the right of legislating for and regulating- all matters 

relating to the internal affairs of Ireland and control over 
Irish resources and revenues, subject to the obligation of 
contributing a just proportion of the Imperial expenditure; 

“To leave to an Imperial Parliament the power of 
dealing with all questions regarding the Colonies and other 
dependencies of the Crowm, the relations of the United 
Empire with foreign States, and all matters appertaining to 
the defence and stability of the Empire at large; 

“To attain such adjustment of the relations between 
the two countries without any interference with the prero- 
gative of the Crown or any disturbance of the principles of 
the Constitution.” 

Thus in 1875, Charles Stewart Parnell who later came 
to be called the ‘uncrowned King of Ireland’ and was in 
many respects unlike O’Connell became the leader of the 
farmers. His fiery speeches in peasants’ meetings intensi- 
fied the activities of the Irish anarchists and in 1881 he was 
arrested. 

1 ' The elections of 1885 resulted in Mr, Gladstone’s com- 
ing into power. He introduced the Irish Home Rule Bill 
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following more or less tlie federal lines previously suggested 
by Butt. As some of Gladstone’s owm followers refused to 
support him, the Bill w'as rejected on the second reading by 
343 votes to 313. General elections followed and the 
Unionists (consisting of the Conservatives and dissentient 
Liberals) came into office. They could not for long retain 
office and were succeeded in 1893 by the Liberals under 
Gladstone whose Second Home Rule Bill in 1893 shared 
the fate of the first. But the huge Liberal majority in the 
elections of 1906 brought Sir Henry Campbell Bannerman 
at the head of the Government. 

The Liberals introduced the Home Rule Bill of 1912 
which, after meeting some opposition, was placed on the 
statute book in 1914. This created a great split in Ireland. 
Ulster refused to accept it, for it opposed any kind of sepa- 
ration from England, while the rest of Ireland welcomed it. 
Thus a civil war threatened Ireland, both sides importing 
large quantities of arms and ammunition from abroad. 
Meanwhile the Great War broke out and Ireland, forgett- 
ing foramomentits own question, rallied round the Empire, 
believing that Irish Home Rule would be own on the fields 
in Flanders rather than in Ireland. 

The Government, while taking steps to suppress 
revolutionary movements, convened a Convention, in 1917, 
consisting of Irishmen of all classes and creeds and of all 
political parties. Unfortunately, however, the very day 
(April 12, 1918) the chairman of the Convention put the 
Report into thePrime Minister’s hands, the latter announced 
application of conscription to Ireland. Consequently, a 
korm broke which shattered all chances of a peaceful 
settlement. ' The Irishmen denied the right of any but their 
own elected legislature to enfore conscription; moreover, 
even in England conscription had not till then been applied; 
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Sinn Fein which had become the dominant factor in 
Irish public life since ‘the Easter week of 1916 now found 
none to challenge its authority over Nationalist Ireland. 
Meanwhile the majority of the Irish members elected to 
Parliament in 1918, refusing to attend at Westminster, 
assembled together under the name of Daii Eireann at 
Dublin and swore to uphold the Irish Republic. A parallel 
government was established; a republican loan was floated, 
representatives to most European capitals were sent to get 
recognition for the new State; Arbitration Courts were set 
up, and a new system of local government was introduced. 
The British Government took up this bold challenge of the 
Sinn Fein. It suppressed the Dail Eireann; it took severe 
measures against newspapers that advertised the new Repub- 
lic; it declared unlawful the Arbitration Courts. In return, 
the Sinn Fein launched upon a guerilla warfare against the 
British Government forces. But in 1920, the Government 
passed a new Act repealing that of 1914, and providing for 
separate parliaments for the six counties of Northern 
Ireland and the twenty-six counties of Southern Ireland. A 
year later (26th June, 1921), Mr. Lloyd George invited 
Mr. Eamon de Valera, who had been President of the Daii 
Eireann since 1917, and Sir James Craig, Prime Minister of 
Northern Ireland, to a conference in London. The con- 
ference dragged on with increased membership, and shortly 
after midnight on December 6, a Treaty between Great 
Britain and Ireland was signed. 

The Treaty of 1921 was of the most revolutionary 
character, inasmuch as it granted all the demands of the 
Prom the Treaty Irish Nationalists except complete separa- 
tion from the Empire and the forcible 
inclusion of Northern Ireland in the Irish State. By the first 
article Ireland was given "the same Constitutional status in 
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the Community of Nations known as the British Empire as 
the Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand and the Union of South 
Afiica . , . . styled and known as the Irish Free State”.# 
Ulster was recognised as forming piima facie a portion of 
the Free State, but if within a month of the ratification 
of the Treaty by Parliament, the two Houses of the Parlia- 
ment of Northern Ireland presented an address to His 
Majesty, the powers of the Parliament and Government of 
the Free State would not extend t© the northern counties. 
And finally, the Treaty provided for the creation of a 
Provisional Government for the Irish Free State, pending 
.the making by it of a formal constitution. To the Provi- 
sional Government were transferred all powers and machi- 
nery necessary for due discharge of its duties. 

De Valera opposed the Treaty. On the other hand, 
•WiUiam T, Cosgrave, who was elected President of the 
Council of Ministers, Ifed the party in favour of the Treaty. 
The newly constituted Provisional Government determined 
to restore order and continue the work under the Treaty. 
.The new elections to Dail resulted in 92 supporters of the 
Treaty (including 58 followers of Cosgrave) being returned 
as against 36 opponents. The most noteworthy event of 
that period was the enacting of a Constitution (October 25, 
1922) by the Provisional Government, which was accepted 
by the British Parliament on December 5. It was put into 
•effect on December 6, by a Royal Proclamation. 

The Irish Constitution of 1922 presented many novel 
features. While it resembled older models in certain 
respects, it contained several divergences of considerable 

. „ . ■ interest to any serious student of govern- 

The Constitu- 
tion of 1922. ' ment. It declared the Irish Free State 

• The terms Dominion and Colony were ekilfully avoided, 
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(Saorstat Eireann) to be a “co-equal number" of the Com- 
munity of Nations forming the British Commonwealth of 
Nations.” It recognised the sovereignty of the Irish people 
in Article 2 which stated : “All powers of government 
and all authority legislative, executive, and judicial in 
Ireland, are derived from the people of Ireland ..." Irish 
language was recognised as the official language of the Free 
State, though English was to have equal status (Art. 4). 
Articles 6-10 enunciated the rights of citizens — liberty of 
the person, inviolability of the dwelling of each citizen, 
freedom of conscience and the free profession and practice 
of religion, free expression of opinion, and the right to free 
elementary education. 

The legislative power was vested in a bicameral parlia- 
ment called the Oireachtas consisting of Dail Eireann (lower 
house) and Seanad Eireann (upper house) 
The Legislature, members were granted all the usual 

privileges and rights enjoyed by legislators in democratic 
countries. Each house controlled its procedure. 

The Oireachtas was forbidden to make ex post facto law. 

Its consent was necessary to active participation by the 
Irish Free State in any war save in case of actual invasion. 

With regard to constitutional amendments, Article 50 
provided : 

Amendments of this constitution within the terms of the 
Scheduled Treaty may be made by the Oireachtas, but no 
such amendment, passed by both Houses of the Oireachtas 
after the expiration of a period of eight years from the date 
of the coming into operation of this Constitution, shall 
become law, unless the same shall, after it has been passed 
or deemed to have been passed by the said two Houses of 
the Oireachtas, have been submitted to Referendum of the 
people, and unless a majority of the voters on the register 
shall have recorded their votes on such Referendum, and 
either the votes of a majority of the voters on the register 
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6r two-third of the votes recorded, shall have been cast in 
favour of such amendment. Any such amendment may be 
made within the said period of eight years by way of ordi- 
nary legislation and as such is subject to the provisions of 
Article 47 hereof. 

The Constitution provided that the Oireachtas might 
make provisions “for the Initiation by the people of pro- 
posals for laws or constitutional amendments.” 

The Constitution vested in the people of the Irish Free 
State large powers of controlling legislation, ordinary as well 
- as that seeking to amend the constitution, and thus confer- 
red on them greater freedom than was enjoyed by the 
British subjects under the British Constitution. 

The most novel feature of the Irish Constitution of 1922 
was the form of the Executive Authority of Irish Free State. 

Article 51 vested this authority in the 

The Executive. . , . , 

King to be exercised in accordance with 
law, practice and constitutional usage of the Dominion of 
Canada. It provided; “There shall be a Council to aid and 
advise' in -the government of the Irish Free State (Saorstat 
Eireann) to be styled the Executive Council, the executive 
Council shall be responsible to the Dail Eireann, and shall 
consist of not more than seven nor less than five Ministers 
appointed by the Representativeof the Crown on the nomi- 
nation of' the President of the Council.*’ The President of 
the Council was to be in position and authority, though not 
in the matter of appointment, like the Prime Minister of 
any self-governing dominion. 

The Ministers of the Executive Council all belonged to 
the Dail Eireann. Hence, the fusion of the legislative 
and executive functions made by the specific condition 
brought the Irish Constitution into the category of Cabinet, 
rather than Presidential, system. The Executive Council 
was'made ‘collectively responsible for all matters concerning. 
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the Departments of State administered by members of the 
Executive Council.’ It prepared estimates of receipt and 
expenditure of the Free State, every year, for submission to 
the Dail. It met and acted collectively. 

Articles 55 and 56 introduced an extremely important, 
and at once an entirely new, element in the Executive 
Council. This was the nomination, by the Dail, of Ministers 
from outside the Legislature. A Committee of the Dail, 
constituted in such a way as to be impartially representa- 
tive of the Dail Eireann, recommended the names of such 
ministers who were finally nominated or rejected by the Dail, 
The total number of Ministers including the Ministers of the 
Executive Council, was not to exceed twelve. Thus the 
Ministry consisted of not more than twelve persons of whom 
the Ministers of the Executive Council (the real Cabinet) 
were not to exceed seven. 

Those Ministers who were not members of the Execu- 
tive Council differed from the Executive Councillors in 
certain respects, vir. (1) every former Minister was indivi- 
dually responsible to the Dail for the administration of the 
Department of which he was made the responsible head, and 
(2) his term was the same as that of the Dail Eireann exist 
ing at the time of his appointment, but he continued in 
office till his successor was appointed and he could not be 
removed from office otherwise than by the Dail Eireann 
itself, and only for stated reasons. Every Minister, whether 
a member of the Dail or not, could attend and be heard in 
the Seanad Eireann. 

The Representative of the Crown was styled the. 
Governor-General of the Irish Free Stateand w’as appointed 
The Head of the in like manner as the Governor-General of 
Canada in accordance with the usual 
practice observed in making such appointments.' His salary 
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was to be the same as that of the Governor -General of the 
Commonwealth of Australia, to be paid out of the public 
funds of the Free State. It is clear, therefore, that the 
Governor ‘General of the Irish Free State occupied the 
position of a mere constitutional head of the state while the 
real executive power was exercised by the Executive Coun- 
cil responsible to the Bail. 

The constitution set up a judiciary more independent 
than that of other self-governing dominions, with the pos- 
. sible exception of the High Coart of the 

The jadioiarr. 

Commonwealth of Australia. Arts. 64 — 
72 dealt with the constitution of the public Courts (consis- 
ting of the Courts of First Instance and a Court of Final 
Appeal to be called the Supreme Court) to be established 
by the Oireachtas, The Courts of First Instance included 
also a High Court, “invested with the full original juris- 
diction in and power to determine all matters and questions 
whether of law' or of fact, civil or criminal, and also Courts 
of local and limited jurisdictions with a right of appeal 
as determined by law.” (Art. 64). The High Court 
exercised original jurisdiction in all cases in which the 
validity of any law under the Constitution was involved 
The Supreme Court was given appellate jurisdiction in all- 
cases (except those prescribed by law), including questions 
relating to the validity of any law, from the decisions of the 
High Court. 

Neither the Treaty nor the Constitution found favour 
with Fianna Fail (the new name of the Sinn Fein party) 
now led by Mr. De Valera. On the other hand, Mr. Cos- 
grave’s pro-Treaty party was determined to respect the 
Treaty and w’ork the Constitution. 

New’ elections to the Bail were held in 1923, The 
pro-Treaty, party of Cosgrave returned 63 members and the 
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Fianna Fail 44, thus leaving the real balance of power in the 
hands of the Farmers, Labourites and Independents; all of 
whom got the remaining 46 seats. 

For some time the tenacious Dc Valera whose support- 
ters — the Republican Deputies — refused to take the oath of 
allegiance and were thus out of Dail, continued his fight for 
Irish independence outside the British Empire. Later, he 
decided on a change of tactics. At his suggestion, the 
Republican Deputies signed the oath, treating it as an 
‘empty formula,* and took their scats in the Dail on the 
Opposition Benches. 

The Cosgrave Government ordered a new General Elec- 
tion in August, 1927. None of the parties secured a clear 
majority, but the Cosgravcites being the largest group. Cos- 
grave was re-elected President of the E.xecutivc Council. 

The Republicans decided to stay in the Dail and try 
constitutional methods to achieve their object, refusing at the 
same time to have social relations with the Government party. 

The Irish Republicans drew up a very attractive pro- 
gramme containing high promises. At that moment 
Cosgrave introduced a public Safety Bill in the Dail as a 
permanent amendment to the Constitution; empowering 
the Government to suspend trial by jury and establish 
Military Courts, with powers to inflict death penalty. Both 
the Dail andtheSeanad passed the measure. Two years later, 
there wms a general world depression which affected Ireland 
as well. The Cosgrave Government increased taxation. 
All this gave the Republicans the opportunity they wanted, 
to denounce the Government for its extravagance and 
pro-British policy, and they successfully exploited the 
situation. 

The General Election of February, 1932, resulted in the 
Fianna Fail capturing 72 scats out of a total of 153. De 
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'Valera, now being the leader of the largest single party in 
the Dail, decided to form the Government with the tacit 
help of the Labourites. On March 9, 1932, the Dail elected 
him as President of the Executive Council. Withm a week 
of his assumption of power he publicly .-declared his deter- 
mination to abolish the Oath. The Dail passed the neces- 
sary measure and even the Seanad, though in was feared it 
might raise difficulty, quietly acquiesced in it. Further 
amendments to the constitution were made one after an- 
other; the most important of which abolished the Seanad. 

He used his power, influence, patriotism and tenacity to 
build up an Irish Republic. During the first five years of 
his Presidentship (under the Constitution of 1922) he 
succeeded in altering some important Articles in the Consti- 
tution. By the removal of Oath Act, 1933, paragraph 2 of 
the introductory part of the constitution and the words 
"within the terms of the Scheduled Treaty" occurring in 
Article 50 relating to amendment of the constitution were 
deleted. Consequently, any amendment or construction of 
any articles in the constitution even though repugnant to 
the provisions of the Scheduled Treaty w’as made valid. 

De Valera prepared the draft of a new' constitution for 
replacing the former one. The Bill w’PS passed by the 
Oireachtas and then referred to the people. The plebis- 
city gave decisive verdict in favour of De Valera. In this 
way, from 29th December, 1937, Irish Republic came into 
existence. 

THE IRISH REPUBLIC OF 1938 

The Constitution of the Irish Republic begins with an 
important Preamble which makesit clear that the people of 
Eire have adopted, enacted and given to themselves the 
Constitution, and thus emphasises the sovereignty of ^the 
people. 
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The Preamble then proceeds to state the objects of the 
Constitution, viz. (1) to promote the common good, (2) to 
secure the dignity and freedom of the individual, .(3) to 

attain true social order, (4) to restore the unity of the 

country, and (5) to establish concord with other nations. 

The most important feature of the Preamble is the full 

application of the principle of self-determination which is 

clear from the words; “We the, people of 

Tlie Oons'itii- j t i i i 

tion is a gift of uo hereby adopt, enact, and 

themsQlvo^s*^° ourselves this Constitution." Unlike 

the constitutions of the three dominions, viz. 
Canada, the Commonwealth of Australia, and the Union of 
South Africa, all of which were utlimately and formally 
enacted by the British Parliament even though the Com- 
monwealth constitution was drafted by the representatives 
of the people and accepted by the people themselves in a 
referendum, the Constitution of the Irish Republic was 

adopted, enacted and given to themselves by the people. 
It is not a gift desired by the Irish people and given them by 
the British Parliament, as the following Articles affirm: 

“The Irish nation hereby affirms its inalienable, indefea- 
sibl'^, and sovereign right to choose its own form of Govern- 
ment, to determine its relations with other nations, and to 
develop its life, political, economic and cultural in accordance 
vith its own genius and traditions." (.4rt 1 ) “Ireland is a 
sovereign, independent, democratic state.” (Art. 5. ) 

“1. All powers of government, legislative, executive 
and judicial, derive, under God, from the people, whose 
right it is to designate the rulers of the State and, in final 
appeal, to decide all questions of national policy, according 
to the requirements of the common good. 

2. These powers of government are exercisable only 
by crown the authority of organs of State established by 
this Constitution." (Art.6, ) 

Nov here in the Constitution is there any reierence to 
the King or the British Empire. The headship of the 
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State is vested in a President elected by the people. In its 
external relationship and international dealings, the Irish 
Republic ceases to have any part in the domestic politics 
of the British Empire. It determines its own international 
policy to be laid down by the Oireachtas which alone can 
be a party to any international agreement, and without 

, whose approval neither the State shall be 

Ireland, a 

sovereign state. “bound b3’^ any international agreement 
involving a charge upon public funds”, nor shall any inter- 
national agreement be part of the domestic law of the State. 

Like the constitution of 1922, the new Constitution of 
the Republic (1937) enumerates rights of citizens, but in 

greater details. In this Constitution, the 
Eights of , 

citizens Fundamental Rights have been divided 

under five distinct heads, viz. Personal Rights (Article 40), 
Rights of the Family (Art. 41), of Education (Art. 44). 
The personal rights secure to all citizens equality before the 
law; protection of their life, person, good name, and pro- 
perty; inviolability of dwelling; the right to assemble 
peaceably and without arms; and the right to form associ- 
ations and unions. Article 41 recognises the family “as 
the natural primary and fundamental unit group of Society, 
and as a moral institution possessing inalienable and impres- 
criptible rights, antecedent and superior to all positive law. 
The welfare of the family being indispensable to the 
welfare of the nation, its constitution and authority are 
guaranteed necessary protection. The duty of the women 
in the home is considered to be of very vital support to the 
State hence mothers are not to be obliged by economic 
necessity to engage in labour to the neglect of their duties 
in the home. The institution of marriage is guarded; disso- 
lution of marriage is prohibited. 
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The State acknowledges ‘‘the inalienable right and duty 
of parents to provide, according to their means, for the 
religious and moral, intellectual, physical and social educa- 
tion of their children,” and leaves the parents free to send 
their children to any schools they like, without obliging 
them to prefer any particular schools; it makes a certain 
minimum standard of education, moral, intellectual and 
social, compulsory. Primary education is made free, and 
provision for giving reasonable aid to private, and corporate 
educational initiative, and for other educational facilities 
and institutions is made by the State. 

“The State acknowledges that man, in virtue of his 
rational being, has natural right, antecedent to positive law, 
to the private ownership of external goods.” And it accor- 
dingly guarantees to pass no law attempting to abolish the 
right of private ownership or the general right to transfer, 
bequeath, and inherit property. The exercise of these 
rights is regulated by the principles of social justice, and- 
is subject only to those limits which the exigencies of 
common good may require. 

The State guarantees freedom of profession and practice, 
of any religion, subject to public order and morality, not to 
endow any religion, nor to impose any disabilities or make, 
discrimination on religious grounds. Every religious denomi- 
nation is allowed “to manage its own affairs, own,- acquire 
and administer property, movable and immovable, and main- 
tain institutions for religious or charitable purposes.” 

Article 2 of the Constitution prescribes the territorial 
limits of the Irish Republic. “The national territory con- 
sists of the whole island of Ireland, its islands and the 
. , territorial "seas." The words "the ivhole 

the Irish State, ^sland of Ireland include the six counties, 
of Northern Ireland which till to-day continues to be 
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separately governed, uninfluenced by the Irish Republic, ' 
and with a separate government of Northern Ireland. 

- The official name of the State is Eire, or in the English 
language, Ireland, and not the Irish Free State as it used to 
be - till 28th December, 1937. The national flag is the 
tricolour of green, white and orange, and the first official 
language is the Irish language, English being recognised as 
a second official language. All persons who were citizens 
of the Saorstat at the time of coming into operation of the 
Republican Constitution are recognised citizens of Ireland; 
The future acquisition or loss of citizenship is to be deter- 
mined by law. In return for the rights guaranteed to the 
citizens (under Articles 40-44), already described, the Cons- 
titution lays down fidelity to the nation and loyalty to the 
State as the fundamental political duties of all citizens-.CArt. 9). 
THE EXECUTIVE 

The Republican Constitution makes a very revolu- 
tionary change by avoiding all references to the Xing and 
„ ... vesting the headship of the State in a Pre- 

of the State. sident {Uachtaran nah Eireann) who takes 
precedence over all other persons in the State and exercises 
and performs the functions conferred on the office by it. 
The President is elected for a seven year term directly by 
the, citizens through secret ballot on the system of propor- 
.. tional representation by means of single 

transferable vote. All citizens who arfi 
voters for Dail Eireann are also voters for the presidential 
election. In the United States of America till 1940, a parti- 
cular holder of the office of President can succeed himself 
only once according to a well-established convention, but the 
Irish Constitution itself prescribes a limit in Art. 12 (3) 2t- 
“A person who holds office as President shall be eligible for 
re-election to that office once, but only onCe." Every Irish 
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citizen who has reached his thirty-fifth year of age is 
eligible for election to Presidentship. 

Nomination of candidates seeking election to President- 
ship must be made either (1) by at least twenty members of 

. ^ , the Oireachtas, or (2) by the Councils of 
How nominated, , . . . ^ . 

not less than four administrative Counties 

as defined by law. Former or retiring Presidents may, 

however, nominate themselves. 

The President is not a member of either House of the 
Oireachtas, but if a member of either House is elected Pre- 
sident he has to vacate his seat in the House. Nor can the 
President hold any other salaried office or position. He 
enters upon his office by taking and subscribing publicly, in 
the presence of the members of both houses of the Oirea- 
chtas, of Judges of the Supreme Court and of the High 
Court, and other public personages, a declaration, solemnly 
and sincerely promising and declaring (i) to maintain the 
Constitution of Ireland and uphold its law, (ii) to fulfil his 
duties faithfully and conscientiously in accordance with the 
constitution and the law, and (iii) to dedicate his abilities 
to the service and welfare of the people of Ireland. 

^ The President is assigned an official residence in or 
near the city of Dublin. His emoluments and allowances are 

, , determined by law. He may be impeached 
How Impeacaed. . 

for stated misbehaviour. Either House of- 

the Oireachtasj on receiving a signed notice from thirty of 
its members, may entertain a proposal to prefer a charge 
against the President, and the proposal is adopted only 
when a resolution to that effect is passed by two-thirds of 
the total members of that House. The charge is then in- 
vestigated or caused to be investigated by the other House, 
and on being sustained by two-thirds of its total member- 
ship, the President is removed from his office. 
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Unlike the British King, the President of Ireland is 
subject to impeachment for stated misbehaviour, but like 
Powers of the King, he is'not answerable “to either 

President, House of the- Oireachtas' or to any court for 

the exercise and performance of the powers and functions 
of his office or for any act done or proporting to be done 
by him in the exercise and performance of these powers and 
functions.” He exercises these powers and functions only 
on the advice of the Government, except where he is 
required to act in his absolute discretion with or in rela- 
tion to the Council of State. Subject to the Constitution, 
additional powers may be conferred on the President by 
law. 

The President ppoints, on the nomination of Dail 
Eireann, the Taoiseach (head of the Government or - Prime 
Minister), and on the latter’s nomination, with the previous 
approval of the Dail, other members or ministers of the 
Government, On the advice of the Taoiseach, the Presi- 
dent (i) accepts the resignation or terminates the appoint- 
ment of any member of the Government, and (ii) summons 
and dissolves the Dail Eireann. In his absolute discretion 
he may, however, refuse to dissolve the Dail Eireann on the 
advice of a Taoiseach who has ceased to retain the confi- 
dence of a majority in the Dail. He may, at any time, in 
consultation with the Council of State, convene a meeting 
of either or both Houses of the Oireachtas. 

Like the heads of States in other countries, the Irish 
President promulgates every law* made by the Oireachtas, 
holds and exercises, in accordance with law, supreme com- 
mand of the Defence Forces of the State, grants Commis- 
sions to officers of the Defence forces, and exercises the 

• Every Bill passed or deemed to have been passed by both 
Hooses reg^uires his signature for enactment into law. 
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right of pardon and the power to commute or remit punish- 
ment imposed by any court exercising criminal jurisdiction. 

After- consultation with the Council of State, the 
President (i) may communicate with the Houses of the 
Oireachtas by message or address on any matter of national 
or public importance, and (ii) may address a massage to the 
Nation at any time on any such matter, but every such 
message or address must have received the approval of the 
Government. 

These powers of the President, great as they appear to 
be in theory, are limited in practice in two ways, viz^, the 

Limitations on institution of the Council of State, and 
powers. powers of the Government (Cabinet) 

rendering him only a constitutional head of the State. 

In the absence of the President, or during histemporary 
or permanent incapacity, his powers are exercised by a Com- 
mission (akin to a Council of Regency in England) consisting 
of the Chief Justice (in his absence the President of the High 
Court), Chairman (or Vice-Chairman) of Dail Eireann, and 
Chairman (or Vice-Chairman) of Seanad Eireann. 

The Council of State is a novel institution established 
by the Constitution. While in its advisory functions it 

The Council of likened, though only to a certain 

extent, -to the Privy Council of England or 
Canada and to the Genro or Elder Statesmen of Japan, its 
composition is considerably different from these bodies. It 
consists of (i) As ex ofiico members, the Taoiseach, the 
Tanaiste, the Chief Justice, the President of the High Court, 
the Chairman of Dail Eireann, the Chairman of Seanad 
Eireann, and the Attorney General; (ii) Every person 
able and willing to act as a member of the Council of State 
who shall have held the office of President, or the office of 
Taoiseach, or the office of Chief Justice,, or the office of the 
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President of the Executive Council of Saorstat Eireann; 
and (iii) such other persons if any, as may he appointed 
by the President under this Article to be members of the 
Council of State. 

The Constitution authorises the President to appoint, 
•acting in his absolute discretion, at any time and-from time 
to time by warrant under his hand and seal, any persons 
whom he might consider fit to be members of the Council 
of State under category (iii) stated above, but the number 
of such persons as members of the Council at the same time 
must not exceed seven. 

Every member of the Council of State, at the first 
meeting he attends, has to take and subscribe to a declara- 
tion solemnly and sincerely promising and declaring to faith- 
fully and conscientiously fulfil his duties as a member 
thereof. A member of Council of State appointed by the 
President may resign by submitting his resignation to the 
President; and the latter may, for reasons which he considers 
sufficient, by an order under his hand and seal, may termi- 
nate the appointment of any member appointed by him. 

The meetings of the Council of State may be convened 
by the President when and where he shall determine. The 
powers of the Council of State are purely advisory, but the 
President cannot perform and exercise functions and powers 
which he is required to perform and exercise after consulta- 
tion with the Council, unless on every occasion before so 
doing he shall have convened a meeting of the Council and 
the members present thereat shall have been given a hear- 
ing by him. It must, however, be remembered that the 
purely advisory nature of the functions of the Council of 
State and the presence of the Taoiseach (Prime Minister) 
in it preclude the possibility of making the Council a rival 
of the Government or Cabinet* 
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By Article 28 of the Constitution, the executive power 

of the State is exercised by or on the authority of the 

Government which shall consist of not less 
The Governm ent. , , i r-r 

than seven and not more than fifteen 

members appointed by the President according to the pro- 
visions of the Constitution. The Government owes collec- 
tive responsibility to Dail Eireann. It prepares the finan- 
cial Estimates of Receipts and Expenditure each year and 
submits the same to the Dail for consideration. 

The head of the Government, or Prime Minister, is 
designated Taoiseach. He keeps the President informed on 
all matters of domestic and international 

The Taoisflaob, , . i • i . t 

policy; he nominates his deputy, designated 
the Tanaiste who acts in place of the Taoiseach during 
the latter’s temporary absence. All members of the 
Government must be members of Dail Eireann or Seanad 
Eireann, subject to two conditions, viz., the Taoiseach, the 
Tanaiste, and the members in charge of Finance must be 
members of the Dail Eireann, and not more than two of 
the members of the Government may be members of Seanad 
Eireann, Every member of the Government has the right 
to attend and be heard in each House of the Oireachtas. 
These provisions go to show the larger powers of the Dail 
The Taoiseach may resign from his office by placing his 
resignation in the hands of the President, while any other 
member of the Government may resign by handing over 
his resignation to the Taoiseach for submission to the Pre- 
sident who will deal with it as advised by the Taoiseach. 
The Taoiseach may at any time for reasons which seem 
sufficient fo him require a member to resign and if the 
latter fails to comply his appointment shall be terminated 
by the President. The Taoiseach shall resign from office 
upon ceasing to command the confidence of a majority in. 
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the D^il, unless on his advice the President dissolves the 
Dail and orders a general election. The resignation of the 
Taoiseach from his office automatically involves the resigna- 
tion of all members of the Government, but the Govern- 
ment continues in office till their successors are appointed. 

Other matters like the organization and distribution of 
business. Departments of State and the designation of minis- 
ters (members of Goverment) in charge of the Depart- 
ments, the discharge of the functions of a member during 
his absence, and remuneration of members, are all regulated 
by law laid down by the Oireachtas. 

In short, the Government of Ireland is a responsible 
cabinet, owing collective responsibility to the popular 
branch of the legislature. 

THE LEGISLATUEE 

The legislature of Ireland is officially named Oireachtas, 
consisting of the President, and a House of Representatives 
The National (Dail Eireann), and a Senate (Seanad 

Parliament Eireann). The Oireachtas sits near the 

City of Dublin. It may sit in such other place as law may 
determine. It is the sole legislative body of the State. 
Provision may, however, -be made for the creation of sub- 
ordinate legislatures and the powers and functions to be 
exercised by them. The Oireachtas may make a law pro- 
viding for the establishment of functional or vocational 
councils representing social and economic life of the people, 
and to determine their duties, powers and rights, and their 
relations to the Oireachtas and to the Government. 

Any law of the Oireachtas repugnant to the Constitu- 
tion is invalid to the extent of repugnancy. Moreover, the 
Oireachtas cannot pass an ex post facto law. The right to 
raise and maintain military and other armed forces is esclu- 
sivdly vested in the Oireachtas. 
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The Oireachtas holds at least one session each year. Its 
- sittings are usually public; but any House may, by two-thirds 
vote, decide in cases of special emergency to hold a private 
sitting. Each House is empowered to elect a Chairman 
and a Vice-Chairman, to fix their remuneration, to frame 
its own rules of procedure and standing orders, to ensure 
freedom of debate, and to protect itself and its members 
against any person or persons molesting or attempting to 
corrupt members in the discharge of their functions. All 
questions in each House are decided by a majority of votes, 
the Chairman or presiding officer voting only when there 
is an equality of votes. Proceedings of each House are pri- 
vileged. Members are immune from arrest while going to 
or returning from the House and are not amenable to any 
court other than the House itself for anything spoken in the 
House. They get allowances in respect of their duties, and 
enjoy free travelling facilities. No person can be a member 
of both the Houses at the same time. 

Every citizen, without distinction of sex, who has reach- 
ed the ege of 21 years is, unless otherwise disqualified (no 
disqualification being allowed only on the ground of sex), 
is qualified to be (i) a voter to, and eligible for membership 
of Dail Eireann, and (ii) eligible for membership of Seanad 
Eireaun, Each voter is entitled to only one vote. 

Dail Eireann consists of 138 persons elected on the basis 
of proportional representation by means of single transfer-- 
The lower ^ble vote. The constituencies are fixed by 

la^» snd are assigned members at the rat^ 
of One member for not more than thirty thousand nor less 
than twenty thousand of the population, the same propor- 
tion being maintained for all constituencies. No constitu- 
ency is to be so arranged as to be entitled to less than 3 
members. Constituencies are to be revised at least every 
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twelve years, but no alteration in them can affect the life 
of the then existing Dail. Normal life of Bail Eireann is 
seven years, unless sooner dissolved. This normal term of 7 
years may be reduced by law only. A general election for the 
Dail is held not later than thirty days after the dissolution 
. of the Bail, polling being held, as far as practicable, on the 
same day throughout the country, and the new Dail meets 
within thirty days of that polling day. The Chairman of Dail 
Eireann is automatically re-elected member at a general elec- 
tion, as provided by law. Dail Eireann alone exercises- the 
right' to consider receipts and expenditure estimates, -but 
only- when these are presented to it by the Government. - 
The upper house (Seanad Eireann) consists of sixty mem- 
bers of whom eleven are nominated by Taoiseach, with 
■'Th'e upper their prior consent, and the remaining forty- 
honfie. gj.g elected thus: 3 by the National 

University of Ireland, 3 by the University of Dublin, and 
forty-three from five panels of candidates. All elections are 
held by proportional representation. The franchise for elec- 
tion of University representatives is fixed by law. The five 
panels for election of the 43 members are so formed as to 
contain persons having knowledge and practical experience 
of : (1) National Language and Culture, Literature, Art, 
Education, and similar interests determined by law; (2) 
Agriculture and allied interests, and Fisheries; (3) Labour, 
organized and unorganized; (4) Industry and commerce, 
including banking, finance and accountancy, engineering 
and architecture; (5) Public administration and social servi- 
ces, -including voluntary social activities. Not less than five 
and not more than eleven members are elected from each 
penal, but provision may be made by law for direct election 
by a functional or vocational group or association or council 
ofa certain number of members assigned to each panel.- 
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A Bill, -Other than a Money Bill, may originate in either 
House: Money Bills can originate in Dail Eireann only. 
LnwB.'how Every Bill other than a Money Bill initiated 
in and passed by the Dail may be amended 
by the Seanad, and the Dail then considers such amendment. 
A Bill initiated in and passed by the Seanad but amended by 
the Dail shall be considered in its amended form as a Bill 
initiated in the Dail. A Bill passed by cither House and 
accepted by the other is deemed to have been passed by 
both Houses. 

A Money Bill passed by Dail Eireann is sent to Seanad 
Eireann for its consideration. The latter may recommend 

. changes within twenty-one days of its 

Money Bills ... 

reciept from the Dail which may then re- 
ject any or all of these recommendations made by the 
Seanad. If, however, Seanad Eireann fails to return the 
Bill within tventy-onc days, or returns it within that period 
with recommendations to which Dail Eireann docs not 
agree, the Bill is deemed to have been passed by both Houses 
at the expiration of the said period of twenty-one days. 
Thus Seanad Eireann can, at the most, delay the passing of 
a Money Bill into law by tw’cnty-one days. 

A Bill is a Money Bill if it deals with all or any of the 
matters affecting "the imposition, repeal, remission, altera- 
tion or regulation of taxation; the imposition, for the pay- 
ment of debt or other financial purposes or changes or public 
moneys or the variation or repeal of any such charges; 
supply; the appropriation, receipt, custody, issue or audit 
of accounts of money; the raising or guarantee of any loan 
or repayment thereof; matters subordinate and incidental to 
these matters or any of them." The Chairman of Dail 
Eireann certifies a Bill to be a Money Bill* if it is such in 
his opinion, and this certificate is final and conclusive 
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unless Seanad Eireann resolves, at a sitting at 'whicli atleast 
thirty members are present, that the question whether 
the Bill is a Money Bill or not be referred to a Committee of 
Privileges consisting of equal number of members from the 
two Houses with a Judge of the Supreme Court as Chair- 
man who exercises only a casting vote in case of equality of 
votes. 

A period of ninety days, beginning from the day on 
which a Bill, not being a Money Bill, is sent by Dail Eireann 
to Seanad Eireann, is prescribed within which Seanad 
Conflicts Eireann is required to consider the Bill. 

This period may be increased by mutual 
agreement of the two Houses. If within 
the prescribed period Seanad Eireann rejects a Bill or passes 
it with amendments to which Dail Eireann does not agree, 
■the Bill, if Dail Eireann so resolves, within one hundred and 
eighty days after the lapse of the said .prescribed period, is 
deemed to have been passed by both Houses on the day of 
such resolution. 

■ * Article 24 makes special provision for restricting the 
prescribed period for consideration by Seanad Eireann of a 
Bill passed by Dail Eireann, if the Taoiseach certifies mess- 
ages in writing addressed to the President and to the 
Chairman of each House that in the opinion of the Govern- 
ment the Bill is necessary for preserving public peace and 
security, or that due to a state of internal or external emer- 
gency the time for the consideration of the Bill be abridged 
provided the Bill does not seek to amend the Constitution. 
And if Dail Eireann resolves in favour of abridgement of 
-the period and the President, after consultation with the 
'■Council of State, concurs, the period shall be accordingly 
• abridged. In that case the Bill, if it is rejected by Seanad 
-Eireann oris passed with amendment to which the -Dail 
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Eireann does not agree, or is neither rejected nor passed by 
SeSnadEircann within that abridged period, shall be deemed 
to have been passed by both Houses at the expiration of 
that period. A law thus passed shall remain in force for a 
period of ninety days, unless before the expiry of this period 
both Houses resolve that the law do remain in force for 
such longer period as is specified in that resolution. 

All these restrictions on the legislative powers of Seanad 
Eireann reduce it to the position of a revisory body which 
may delay but not prevent the passing of legislation. 

When a Bill, other than one seeking to amend the 
Consititution, is passed or deemed to have been passed by 
both Houses, the Taoiseach presents it to the President for 
Signature of signature and promulgation by him as 

the President required to sign it not earlier 

than five nor later than seven days after the presentation 
of the Bill. But at the request of the Government, with 
the prior consent of Seanad Eireann, the President may 
sign a Bill earlier than five days. 

A Bill signed by the President becomes a law on the 
day of signature, unless otherwise stated and is promulgated 
as a law by publication, by his direction, of a notice in the 
Iris Oifigiuil (the official gazette) 

Any Bill, other than one containing a proposal for 
amending the Constitution, deemed to have been passed by 
both Houses shall, if a majority of the members of Seanad 
Eireann and one-third of the members of Dail Eireann send 
a joint petition to the President within four days of its 
passing that the bill contains a proposal of such national 
-importance that the will of the people ought to be ascer- 
tained,’ not be signed by him. He shall consult the Council 
• of State and decide within ten days whether to sign and 
.promulgate it as law or not. In the latter case, he shall 
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communicate his decisionto the Taoiseach and to the Chair* 
man of each House. Such a Bill v?ill become law only if 
within a period of eighteen months from the date of the Presi- 
dent’s decision, (i) it has been approved by the people at a 
Referendum* in accordance with section 2 of Art. 47, or 
(ii) it has been repassed by Dail Eireann after a dissolution 
and its reassembly. When it has been so approved, it shall 
■.be signed and promulgated as law by the President. 

With regard to the amendment of the Constitution, 
Article 46 says that any provision of the Constitution "may 
be amended, whether by way of variation, addition or 

Amendment of repeal," in the prescribed manner. Every 

the Oonstitn- proposal for amendment of the Constitu- 
tion. 

tion must initiate in Dail Eireann as a Bill..t 
When it has been passed or is deemed to have been passed 
..by both Houses, it issubmitted to the people by Referendum, 
and if, on being so submitted to the people, a majority of 
the votes cast at the Referendum are cast in favour of its 
enactment into law the proposal shall be deemed to have 
been duly approved by the people. It will then be signed by 
the President forthwith and promulgated by him as a law. 

Articles 34-38 relate to the administration of justice, 
constitution of the courts and their respective jurisdiction, 

- appointment of judges, and the trial of offences. 

The courts consist of Courts of First Instance ( a High 
Court invested with the same powera as under the constitu- 

*■ ■ ’ • A Bill is considered to have been vetoed by the people at a 
Referendum only if it is rejected by a majority of the votes polled^ and 
.provided the votes so cast against it amount to not less than one 

- third of the total votes on the register, othern' se it is considered to 
have been approved by the people. 

‘'A Bill containing a proposal or proposals for the amendment 
■ of this Oonsfitiition. shall not contain any other proposal.” Art. 46, 
geotion.4. 
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tion-ofl-922, and courts of local and. limited jurisdiction),^ 
knd-a court of-final appeal (called the Supreme Court)^ 
•in general, the -respective powers .of these courts are almost 
•the same as they enjoyed under the constitution- of 1922/ 
Two important differences are that judges of all the courts 
are now appointed by the President, the .representative , of 
the Crown having disappeared in the -new constitution, 
and there is no right of appeal to His Mejesty in Council. 
'The Supreme Court is, therefore, the highest .judicial tribu- 
nal;' its decisions are final and conclusive. In other respects 
■the courts retain their previous status and jurisdictions. 
Independence of judges, their security of tenure (except 
'their removal for stated misbehaviour on an address present 
ted to the President by both Houses of the Oireachtas), 
■irreducibility of their remuneration, etc. are guaranteed. . 

Every person appointed a judge of any of the courts 
•under the- Constitution has to make and- subscribe a decla- 
’ration, solemnly and sincerely promising, and declaring in 
the presence of the Almighty God, faithfully and to the 
•best of his knowledge to execute the office of Chief Justice 
(or as the case may be) without fear or favour, affection 
“or ill-will' towards any man. and to uphold the Constitu- 
■tion and the laws, A Judge who declines or . neglects to 
make such declaration (before entering upon his office 
■ Or within ten days of his appointment) is- deemed to have 
vacated his seat. ' “ . . . - ^ 

The following mattersare regulated in accordance with 

law, viz., 

(i) the number of judges of the Supreme Court, and 
"of the High Court, the remuneration, age of retirement and 
pensions of such judges. . . 

•" ' (ii) the number of the judges-of all other courts,, and 
their terms of appointment, and ■•' •- • '■ - 
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(iii) the constitution and organization of the said 
courts, the distribution of jurisdiction and business among 
the said courts and judges, and all matters of procedure. 

The Constitution also provides for the making of a law 
to prescribe the constitution, powers, jurisdiction and pro* 
cedure of special courts which "may be established by law 
for the trial of offence in cases where it may be determined 
in accordance with such law that the ordinary courts arc 
inadequate to secure the effective administration of justice 
and the preservation of public peace and order.” It 
allows the setting up of military tribunals for the trial of 
offences against military law committed by persons while 
subject to that law, "and also to deal with a state of war 
or armed rebellion.” 
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t never expect to see a perfect work from 
imperfect man. The result of the deliberations of 
all collective bodies must necessarily be a 
compound, as well of the errors and prejudices, 
as of good sense and wisdom, of individuals of 
whom they are composed. The compacts which 
are to embrace thirteen distinct States in a 
common bond of amity and union, must as 
necessarily be a compromise of as many dissimi- 
lar interests and inclinations. How can perfec- 
tion spring from such materials ? 

—Hamilton 

® ® @ 

Had no important step been taken by the leaders 
of the Revolution for which a precedent could 
not be discovered, no government established of 
which an exact model did not present itself, the 
people of the United States might, at this 
moment, have been numbered among the melan- 
choly victims of misguided councils, must at best 
have been labouring under the wei«bt of some of 
those forms which have crushed the liberties of 
the rest of mankind. Happily for America, 
happily, we trust, for the whole human race, 
they pursued 'a new and more noble course. 
They accomplisned a revolution which has no 
parallel in the annals of human society. They 
reared the fabrics of governments which have no 
model on the face of the globe. 


— The Federalist 



UNITED STATES OF AMERICA 
CHAPTER XVI 

FEDERAL GOVERNMENT IN U, S. A. 

As America became English, English institutions in the colonies 
became American. They adapted themselves to the new conditions 
and new conveniences of political life in separate colonies, colo* 
nies struggling at first, then expanding, at last triumphing; and 
without losing their English character gained an American form and 
flavour. 

{WoodroiD Wilson) 

The United States of America, the largest single unit in 
the New World, has an area of 3,685,382 square miles and 
a population of 137,008,435 human souls. These figures 
include the area and populati on of the U. S. A. possessions 
' as well. The continental federation itself consists of forty- 
eight states, each with its own State Government, with a 
total area of 2,973,776 sq. miles and a population numbering 
122,775,046. The country lies between the Pacific Ocean 
on the west and the Atlantic Ocean on the east. Its varied 
geographical conditions have created political problems and 
often determined t he manner of their^ultimate solution. In 
practically every nation issue, geography has moulded the 
political life of the United States. In the modern world, 
the United States have placed the first example of a ttuly 
democratic federal^ state grown out of a congeries of units 
whiclThad little in common till the outbreak of the War of 
Independence. 

HISTORY OF THE CONSTITUTION 
The United States of America is considered to be "the 
greatest experiment in government that the world had ever 
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The early known." Originally tlier^^c thirteen co» 

colonies. lonies on the Atlantic side of the continent 

peopled largely by English settlers, though other European 
nations too contributed a smaller part of the population. 
The early settlers -had .brought to their- new -homes the 
political institutions and instincts of the their Mother 
Country, and this fact exercised a profound influence upon 
the later history of that New World. There were three 
-classes bf^colonies, 

(1) the " Crow n Cplonies" which included New Hamp- 
shire, New York, New Jersey, North and South Carolina, 
and Georgia, each ru led by a governor who represented the 
King’s authority and was assisted by a council; 

(2) the '' I^^roprietary Colonies' including Pennsylvania, 
Delaware, and Maryland, which were under the rule of 
iridividuals who had obtained right to exercise the powers 

Cof government, and “who stood in the same relation to 
them as did the King to crowm colonies;’’ and 
, (3) the Charter Colonies * Rhode Island and Connec- 
ti.cut, in which the powers of government had been confer- 
red directly upon the freemen of the co lony, by a ro 3 'al 
charter. 

There were some minor differences in the political 
frameworks of these different classes of colonies, but the 

points of resemblance were very great. “In 
Similarities bet- ti i , 

ween the colo- the colonies there was constant fric- 

tion between the assembly elected in the 
colony and the Governor and Council appointed by royal 
authority. The Governors brought with them from home ins- 
tructions which frequently did not conform to the interests 
or ideas of the colonists They (the colonists) doubt- 

less did much to harass and annoy the representatives 
of the King. At the same time the officers sent out from 
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England were frequently men of little tact and discretion, 


.,y/.ith_the result tibat they needlessly wounded the susceptibi-. 


lities of the American".* The result was that a very great 
c onflict- of interests ensued betw’ee n the rulers and the rul ed, 
and ultimately "the people came to regard the .assembly as 
their natyal frien d and the governor as their enemy. In 
other "words, the leg islatu re became popular and the_esecu- 
tive^unpopular . . . . Another consequence of the struggle 
was that the speaker of the assem bly, as its leader and as 
the highest officer owi ng his power to the _popular__will,, 
became the most influenti al political leader in the goyern- 


ment” . t 

The colonists worked in their new homes the institu- 
tions of their Mother Country to the extent they could. 

_ , . ^ , . , Their most valuable inheritance was the 
Colonists desired 

English institu- " English common law " in which ‘Vere 
embedded all the fundamental rig hts , of 
Englishmen "w’hich even the King must respect and which at 
one time it "n’as supposed even an Act of Parliament could 
not destroy", t Ultimately it was the conflict over these 
rights that brought about the estrangement between the 


colonists and the Mother Country. In th e th ird quarter .of , 
the. eighteenth century, the colonists expr ess.ed,their. resent- ' 
ment agains^t encroachment upon their cherished _ri^te Jjy ' 
the British Parliament. They did not submit to taxation by 
the Crown and Parliament, but stuck to the principle “No 
taxation without representation,” the first commandment in 
the Englishman’s political Bible. 


. . * T. H. Reed. Form and Functions of American GovemmOnt 

pp. 17-18 

t Ibid, 19. Of. the case of Pspineau, in Canadian hiEtory, and 
that of the late ex-President V. J. Patel in India, 
t Ibid, p. 2l. 
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Tliese thirteen colonies, at last, declared war against 
England and the British Crown, and on 4th July, 1776, 
published the “Unanimous Declaration": 

"That these United Colonies arc, and of Right ought 

to be Free and Independent States; that tney are absolved 

^ . , from all allegiance to the British Crown, 

Colonies doc- ^ 

lared war on the and that all political communication bet- 
M other Country. 3 ^ c r ^ t, • • 

ween them and the State of Great Britain 

is and ought to be totally dissolved; and that as Free and 

Independent States, they have full Power to levy War, 

conclude Peace, contract Alliance, and to do all other Acts 

and Things which Independent States may of right do.” 

The words "Free and Independent States may of right 
do" included in this famous Declaration, had far-reaching 
effects on the constitutional struggle of the colonies. The 
first thing that engaged the attention of the colonists, soon 
after they had declared their independence, was to prosecute 
the war unitedly, and for this purpose they drafted the 
Articles of Confederation, through the instrumentality of a 
Committee appointed on June 11, 1776. These Articles 
were approved by the Congress of the States on 15th 
November, 1777. Though thesr Articles were ratified by 
all the States not before 1781, they were put into force soon 
after they were approved by the Congress. The first of 
these Articles named the confedeation "The United 
States of America-," a name continued ever since. The 
second Article stated: "Each state retains itS sovereignty,, 
freedom, and independence and every power, jurisdiction, 
and right, which is not by this Confederation expressly 
delegated to the United States in Congress assembled.” 
Thus tlie statf’s jealously guarded their individual entity 
and agieed to come together for very specific purposes only, 
which were, thus, made clear in the third Article, viz.^ 
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“The said States hereby severally enter itito a firm league 
League of friendship with each other, their com- 

Colonies, defence, the security of their liberties 

and their mutual and general welfare, binding themselves 
to assist each other against ail force offered to, or attacks 
made upon them, on account of religion, sovereignty, trade, 
or any other pretence.” The Articles established a Con- 
gress, the only common institution, composed of the dele- 
Kature of the gates of States, each state being entitled 
Confederation, j-q qqj. more than seven and not less 
than two representatives. Each state was entitled to have 
only one vote, irrespective of the number of its delegates, 
so that the majority of the delegates of a state represented 
that state’s will; in case of a tie between the delegates 
from a particular state, its vote was lost. During the 
recess of the Congress, a Committee of States composed of 
one member from each state could do anything which the 
Congress was entitled to do. The Congress elected its own 
presiding officer, called “president”, but he had no execu- 
tive authority attached to his office. “The^^as no inten- \ . 
tion__of permitting another kind of King to be smuggled in ■ 
upon them in the guise of a president”.* 

The intention of the colonists was undoubtedly to 
establish a perpetual union of the States. "But those- 
Norealperpe- Articles gave no real integration tothecon- 
tual union. federated states; they were from- the first- 

a rope of sand which could bind no one . . . Under them:- 
the powers of the Confederation were to be exercised bj’ 
its Congress; its only executive or judicial organswere to be. 
mere committees or agencies of the Cpngress; and it was-in 
fact to have no real use for executive parts, "for it was- -to 
have no executive rights. Its function was to advise, 


* Read, Form and Functions of American Government, p, 39, 
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not command. It hung upon the will of the states. ' The 
Articles were in effect scarcely more than an international 
coiivention”.* No,Jmportant resolution J:ould., b^ passed 
xyithoi^t the concurrence of nine states and as some of. the 
states failed even to send their representatives to the Con- 
gress, the confederation lost its cohesion and the Congress 
.its power. The Congress cou ld only tend er advke. , “It 
cohld ask the states for money, buf it could not compel 
them to give it; it could them for trcwps,_ but cpuldnot 
^^force them to heed the requisition; it could make treaties, 
i^ut must trust the states to fulfil them; it could contract, 

' debts, but must rely upon, the states to pay them. It was a 
body richb eno.'.gh endowed with prerogatives, but not at 
all endowed with powers”.! The Congress was ‘a mere 
consultative and advisory board.’ It failed to -keep the 
, colonies together, soon after' war was over. 

“Itwas the fatal executive impotency ofthe Confedera- 
tion which led to the formation of the present stronger and 
more complete government”. ? The states of Maryland 
and Virginia quarrelled over the question of negation of the 
Potomac. The Commissioners appointed to settle the dis- 
pute recommended the appointment of a new commission 
to go into the whole question of tariff enforced by the two 
states. At this, Virginia called a convention ‘to consider 
the extension of the powers of the Confederation with 
regard to commerce.’ The Convention met at Annapolis 
in 1786, attended by delegates from only five of the states.- 
The Convention did not wait for the arrival of other dele- 
gates and adjourned after passing a resolution calling upon 
the Congress to summon a convention of delegates of all 

* Wilson. The State (Edition 1900), para 1067, 

t Ibid, para 1069, 
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the states, to meet in Philadelphia, to consider the general 
question of amending the Articles of Confederation, without 
which, it thought, the smooth working of the union was 
impossible. 

Accoadingly the Congress summoned the famous Consti- 
tutional Convention of Philadelphia (1787)., The delegates 
to the convention were all men of ex- 
jDerienceJn public affairs, and therefore 
they approached the problem in a practical 
way. Their object was ‘to erect a stable central govern- 
ment, at the same time preserving in as large a measure as 
possible the independence of the sates’. As a result of pro- 
longed discussions they drafted the constitution of 1787, 
which radically changed the character of the government of 
the United Statesby allowing the federal government to act 
directly on the citizens of the States. 


The Philadel- 
phia Conven- 
- tion. 


THE CONSTITUTION! OF 1787, 

The Congress ^bmitted this^ constitution to the States 
for approval, and when on June 21, 1 788, „ the ninth State 
(New Hampshire) signified its assent, it was put into force 
in all the nine ratifying States. The first Congress under 
the new constitution met on 4th March, 1789. 

The most important part of the constitution (1787) is 
its preamble which states that the people of a llj:he States\ 
‘do ordain and establish this Constitution for the United ; 
States of America.’ and is a very great improvement over 
the Articles of Confederation which created a union bet- ■ 
ween the States without reference to the people. Another 
significant provision is contaided in Article VT, clause 2, 
which states; “This Constitution, and the laws of the United 
States which shall be made in pursuance thereof; and all 
Constitution is treaties made, or which _shalLbe,. made, 
the EupremelBT? under the authority of the United States, 
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sl ^ll be the supreme law of the land; and the judges in every 
State shall be bound thereb 5 ^ anything in the Constitution 
or lav;s of any State to the contrary notwithstanding.” 
This make s the Cjonstitution secure and the government of 
the union very stable, because whenev er the law of a ny. State 
or of the federal government comes into conf lict w ith the 
constitution, the latter prevails, and the last word to decide 
Such a case rests with the Supren.e, Court of the United 
States, which is an independent judiciary. 

It is the briefest constitution any modern state has. 
The Americans have retained two cardinal principles in its 

V^Otl^er'fe'Htures ^epple, 

' of the constitu- and the equality of the States inside the 

^v^Mon. r 1 f ‘ . 

' \ federal union. They have also provided 

for separation of powers to the extreme end. The legisla- 
ture, the executive, and the judiciary are quite independent 
of each other, as will be discussed later. It is a very rigid 
coptitution and till now only twenty-one amendments lia7e" 

. been made. It contains what is called the "system of 
checks and balances. There are certain provisions, e. g, 
Wsting the Senate with the power of making treaties and 
.appointments, which have been criticised. But the constitu- 
tion makers of 1787 were providing for the conditions then 
prevailing, and, therefore, ‘Tt is wrong to judge the govern- 
ment of yesterday by the standard of today”,* The constitu- 
tion has worked not very unsatisfactorily, and it has enabled 
that republic to grow bigger and bigger, and more pros- 
perous since it was made. It is true that during this period 
of nearly a century and a half, severe conflicts have arisen- 
and that the Civil War of 1861, it seamed for a time, nearly 
broke the union, yet its continuance, subject of course to 
some of the most important amendments, is a proof of TtT 

’ Pom and Functions of American Government, p. 43, 
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Tbeing more stable than the constitution of France, which has 
been -radically altered several times during the same period. 
PQ-^fiS O F FED ERAL GOVERNMENT 
The" federal government of ther“U!iited'“States of 
America has specifically defined powers to be exercised by 
the several parts of the federal machinery. The legislative 
organ, the Congress of the United States (composed of the 
^Senate and the House of Rcpresentcjtives), has the follow- 
ing powers according to section 8, of Acticle I : 

\ To lay and collect taxes, duties, imposts, and excises; to 
pay the debts and provide for the common defence and 
general welfare of the United States; but all duties, imposts, 
and excises, shall be uniform throughout the United States; 
V ^ j^'.'^To bo^pw m one y no the credit of the United States;” 

To regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes. 

- 1 To establish a uniform rule of naturalisation, and uni- 
form laws on the subject of bankruptcies throughout the 
United States; 

To coin money, regulate the value thereof, and of 
foreign coin, and fix the standard of weights and measures;' 

To provide for the punishment of counterfeiting the 
securities and current coin of the United States; 

To establish post offices .ind post-roads; 

To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the ex- 
clusive right to their respective writings and discoveries; 

To constitute tribunals inferior to the Supreme Court; - 
To define and punish piracies and felonies committed 
on the high seas, and offences against the law of nations; 

To declare jvar; grant letters of marque and reprisal,' 
and make rules .concerning captures on land and water; 
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To raise and support armies but no appropriation ' of 
paoney to tHatuse shall be fora longer term than twoyears; 

To provide and maintain a navy; 

To make. rules for the government and regulation of 
the land and naval forces; 

To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel inva- 
sions; 

To provide for organizing, arming, and disciplining the 
militia, and, for governing such parts of them as may be 
employed in the service of the United States, reserving to 
the States respectively, the appointment of the officers,' and 
the authority of training the militia according to the discip- 
line prescribed by Congress; 

To exercise exclusive legislation in all cases whatsoever, 
Over such district (not exceeding ten miles’square) as may, 
by cession of particular States, and the acceptance of Con- 
gress, become the seat of the government of the United 
States, and to exercise like authority over all places pur- 
chased by the consent of the legislature of the State in 
which the same shall be, for the erection of forts, maga- 
zines, arsenals, dock-yards, and other needful buildings; And 
To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the government of the 
United States, or in any department or officer thereof. 

Section 9, of Article I, further ddimitsjhe powers of 
the Congress by putting negative chicSs"^■^t^1h‘us^~^‘■■''~ 

1, The.- Congress cannot suspend the privilege of a 
writ of habeas corp«5_unless there is a state of actual rebellion 
or invasion. 

2, It cannot pass any ex-posUfacto law. 

3, It cannot grant any title ornobility. 
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When the constitution was framed in 1787, the question 
;pf including a Declaration of Rights of citizens had not 
r assumed sufficient importance, because the real issue at that 
time was that of the rights of the States versus the powers 
of the central government. Four years later, in the year 
1791, no less than ten amendments to the constitution were 
made, the first nine of which guaranteed the rights of the 
citizens, and thus put a check on the arbitrary powers of 
the central government. These amendments laid down: 

1. "Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech or of the press; or the 
right of the people peaceably to assembly, and to petition 
the government for a redress of grievances.” 

2. "A well-regulated militia being necessary to the 
security of a free State, the right of the people to keep and 
bear arms shall not be infringed.” 

3. "No soldier shall, in time of peace, be quartered in 
any house without the consent of the owners, nor in time 
of war but in a manner to be prescribed by law, 

4. People will be ‘secure in their persons, houses, 
papers and effects, against unreasonable searches and 
seizures.' 

5. Trial for capital or other infamous crime will be 
by a grand jury. No accused will be compelled to be a 
witness against himself. 

6. In all criminal prosecutions every accused shall 
be entitled to a speedy and public trial by an impartial 
jury, 

7. In ordinary suits mvolving an amount exceeding 
twenty dollars, right of trial by jury will be preserved, 

8. "Excessive bail shall not be required, nor excessive- 
fines imposed, nor cruel and unusual punisments inflicted.” 
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. . ,9. ‘‘The enumeration in the Constitution of certair 
rights shall not be construed to deny or disparage otheh 
^ retained by the people.” 

^ - Amendment fifteenth, passed in 1870, states that no 

■ citizen of the United Statesshall be denied thcright to vote, 
nor shall that right be abridged, “on account of race, .colour, 
or previous condition of servitude.” Again, amendment 
\ nineteenth (1920)’ extended the right to vote to both sexes. 

The tenth amendment (1791) further limited the 
'■powers of the'central government vis a-vis the States by pro- 
Delimitation of viding that “The powers not delegated to 
powers. tile United States by Constitution, nor 

prohibited by it to the States, are reserved to the States 
respectively, or to the people.” Despite these limitations 
bn the powers of the central government, and the reserva- 
tion of the “residuary powers” to the States the authority 
of that government is increasing progressively due to several 
factors. Firstly, the ’Doctrine of Implied Pojvers enunciated 
by the Supreme Court, especially under Chief Justice Mar- 
shall, in the actual interpretation of the constitution has 
largely strengthened the central government. As already 
Increase of mentioned in the preceding chapter, para, 

powers. (18) or Section 8. Articles I of the constitu- 

tion has been interpreted so liberally as to invest the central 
government with very great powers. Secondly, the grow th 
of international relations and co.ninerce have enabled the 
federal government to increase the sphere of its activity 
without causing offence to the advocates of the rights of 
States, Thirdly, in the light of e.cperience of the actual 
working of the constitution, certain amendments have also 
ncreased the ' powers of the federal government. For 
ixample, para (4) of section 9, Article I of the cons4tution, 

LS drafted, in 1787, prohibited the central government to 
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lay direct taxes except under certain rigid conditions, but the 
Sixteenth Amendment removed the restriction by providing 
that “The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard 
toany causesor enumeration.” Andlastly, therecentimpact 
of world forces, e. g., the Pacific problem, the economic 
depression, and international trade have so much affected all 
nations'that the United States government has easily acquired 
larger jurisdiction with the tacit consent of the people. The 
present regime of President Roosevelt who has acquired 
almost dictatorial powers affords us a brilliant example. 
THE FEDERAL LEGISLATURE 

The Congress of the United States of America is the 
legislative'organ of that federation, and consists of two 
chambers, the Senate and the House of Repi^esantatives, 
Article I of the original constitution (1787) and the Seven- 
teenth Amendment (1913) state the powers, composition, 
and relations of the two chambers. 

Houseof Repiesentatives is the l ower or pop ular cbanibet 
of the U. S. A. Congress, e jected d irect ly__by,the citizensof 
the States, Originally it was provided that foreach20,000V 
of the population there would be^ lecte d one Representative.^ 
but that each State would have at least one Representative, 
and thatat every decennial census the number of Represen- 
tatives would be revised, but the ratio for all States 
would be the same. Consequently, the original number 65 
of the Representatives went on steadily increasing every ten 
years, on account of the rapid increase in population and 
the creation of new States. The Fourteenth Amendment 
(1868) introduced certain changes in election, for the " 
increase in population was so rapid that by electing one. ' 
Representative for every 20,000 of the population the size 
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of the House would have become too unwieldy. The present 

c » 

strength of the House, as fixed on the basis of the 1910 
census, is 435, giving one Representative for every 211, 877 
of the population. These 435 Representatives are now distri- 
buted between the various States thus; Alabama 9, Arizona 
1. Arkansas 7, California 20. Colorado 4, Connecticut 6, 
Delaware 1, Florida 5, Georgia 10, Idaho 2, Illinois 27, 
Indiana 12, Iowa 9, Kansas 7, Kentucky 9, Louisiana 8, 
Maine 3, Maryland 6, Massachusetts 15, Michigan 17, Min- 
nesota 9, Mississippi 7, Missouri 13, Montana 2, Nebraska 5, 
Nevada 1, New Hampshire 2, New Jersey 14, New Mexico 

1, New York 45, North Carolina 11, North Dakota 2, Ohio 
24, Oklahoma 9, Oregon 3, Pennsylvania 34, Rhode Island 

2, South Carolina 6, South Dakota 2, Tennessee 9, Texas 21 
Utah 2, Vermont 1, Virginia 9, Washington 6, West 
Virginia 6, Wisconsin 10 and Wyoming 1, 

The num^r of Representatives to which every State is 
endtled is fixed by the Congress itself, but the "congres- ' 
Electoral dis- sjonal districts” are fixed within a State by 
the State itself. “In fixing these lines the 
State legislatures frequently resort to what is known as 
gerrymandering. That is, if the Republicans happen to v 
control the legislature of a State when a rcdistricting bill is i 
pending, they crowd all the strongly Democratic counties 
into as few districts as possible, thus insuring Republican 
representation in the greatest possible number of districts 
for the decade ahead”.* But when the Democrats are in 
power, they resort to similar device about grouping in their 
/ favour. The House being composed on population 
basis, great disparities may be observed in the representa- 
tion of the States. For example, the whole of the sparsely 
settled State of Wyoming sends only one Representative, as 

• Haskin, F. J. The American Gove ro meat, p. 805, 
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it has a population of 225, 565 souls (1930 census), while the 
single city of New York elects as many as 20 Representatives. 

All the inhabitants of the age of at least 21 years, who 
have acquired rights of cit;i_zenshipar_e entitled to vote. The 
' life oh every House is fixed at two years, so 
that after every two years, a new House is 
elected in November, but the newly elected members occupy 
their seats in the House only on the 3rd January following, 
the actual date from which the life of every new House is 
counted. The Repres gntatives a re residents of the districts 
Local Represan- '^hich they respectively represent and this 
tation, {jjg resulted in obtaining real local represen- 


Local Represan- 
tation. 


tation, though not without loss of efficiency in cases where 
a district is not very much advanced to produce a first class 


legislator. This system " has kept many good men from 
becoming candidates. It is one of the little ironies of 
American politics that some districts will be rich in Con- 
gressional material, while in others there is none”.* The- 
result is that when a candidate is defeated in his own dis- 
trict, he has no other constituency open to-him. It is true 
that th e„members of the low e r cham ber ate, on the average, ^ 
‘practical, hard-headed men ofgood native capacity,’ usually 
more than half being university graduates. Even then,\^ 
"A seat in Congress fails to attract many men of high intel- 
lectual quality because much of the work it involves is dull 
and tiresome for it co_nsists in satisfying the demands of 
constituents for places, pensions, and help in .their busine^ 
undertakings, as well as in trying to secure grants of public - 
money for local objects.”! 

Each Representative gets an annual salary, p f 7500 ^ 
dollars and in addition 3200 doU^s for a' clerk hire, 125 


* Form and Functions of American Government, pp. 265-266. 
t Bryce. Modern Demooraoies, Tol, 11, p, 56, 
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Emoltiments of dollars for Stationery, and a travelling' allow- 

.■membere. - at 20 cents per mile; the last item in 

' 

'the case of Representatives from the Pacific Coast comes up- 
tb 2500 dollars per term. On the whole, “TheHouseofRep- 
fresentatiyes is perhapsthe most e^x pensiye la wmaking, institu- 
ition in the world"/ The Representatives are allowed to send 
their mail post free. They are immune from arrest, “except 
for treason, felony, or breach of the peace,” while coming 
■from and going to a session. They enjoy freedom of speech 
in' the House, but for making indecent remarks a member may 
■be expelled with the concurrence of two thirds of the House, 
The House has full c ont rol oyer its method of proce- 
dure.. it keeps a journ al o f its proceedings to be .p ubli shed 

House controls though certain portions, 

'its procedure. deemed necessary, may be kept secret. 

The House meets for every annual session on the first 
Monday in December. The House has its own post office, 
its own restaurant and other offices. 

The new House of Representatives meets on the 3rd of 
January, following its election. The first business before it is 

Officers of the > Clerk Chaplain, 

House Postmaster, Serge^nt-at-Arms, and Door- 

keeper. Thisisdojie on party lines, each party caucus nomi- 
nating its own candidates, the party in majority winning in 
/'the ballot. “It is customary for the Speaker-elect to ask the 
oldest Member in service to administer the oath to him. 
j?^mid loud applause and the waying of handkerchiefs, and to 
the click of cameras in the galleries, he accepts the gavel 
from the Clerk, and in a few words t^nks ahe Members 'and 
pledges himself to fulfil the duties of the Speaker". f Then 

^ Tbe American Government, p. 3i6. Of. Form and Functiore of 
Ailierioan Government, 'p. 260. 
t Ibid, p, 307. ^ < 
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the members are called in alphabetical order to take the 
oath administered by him, Thisbeingover, the other minor- 
elective officers are then elected, and then the -House- is 
declared as organized. 

Formerly, when the membership of the House was 
comparatively small, each Representative had a seat and a 
desk whereon to do his correspondence and other work. 
But now wit h the incr ease i n m embership and due to lack 
of enough acoammodation, as well as to enable the speaker 
to be distinctly heard, desks have beenremoved. In former 
days, the Speaker enjoyed very great powers, including the] 
appointment of committees, so much so that he was even' 
called ‘Czar’ or ‘Autocrat,’ but with the election of Speaker 
Cannon (1896 — 1911), the House determined to stop this’ 
autocracy. Mr. Cannon used to say that “ the speaker was 
the. creature of Jrhe^House, and that it could put him out of 
his position any hour it choae to do so’’.* 


Due to the large membership of the House, the Com- 
mittee System -has been adopted. There are as many as47_ 
- standing. committees elected by the House' 
the House. itself, consisting of the majority, and - 

minority party members. Only half a dozen _of__these 
committees are important, the most influential of them being- 
the Appropriation Committee and the Ways ^ and. Means 
Committee. The meetings of the minor committees are* 
seldom held. The relative importance of the Committees, 
however, depends upon the kind of legislation before the^ 
House, each committee acquiring importance whenever - a 
bill or resolution concerning its subject is under discussion. 

Every new bill after its first formal xeading-is referred, 
to the committee concerned for report. The committee then 
_ . , proceeds to examine or amend.it. When 

procedure. it has reported, it is put on one o'f jthe five 


* The American Government p. 308, 
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constitution was being framed, the supporters, of the 
rights of States had insisted upon this equality and .it 
was in ‘a spirit of amity’ and the value of ‘mutual defence 
and concession’ that their demand was accepted. The 
authors oi The Federalist nghily remark that "the equal 
vote allowed to each State is at once a constitutional recogni- 
tion of the portion of the sovereignty remaining in the 
individual State and an instrument for preserving that 
residuary sovereignty’’,^ They further remark that this 
also provides "additional impediment’’ against improper 
legislation although they admit “this complicated check on 
legislation may in some instances be injurious as well as 
beneficial." Originally it was provided that the Senators 
would be elected by the respective legislatures of the States, 
but the Seventeenth Amendment (1913) now provides that 
^ the Senators should be elected by the people of each State. 

; Temporary vacancies may be filled by the State executive 
’ until people fill them by direct elections. 

1 The qualificatjons of a Senator are that he must be 
at least thirty years of age and must have been a citizen oh 
QnaUficatione the United States for nine years, and when 

‘of fcenators* elected, a re sident of the State he is to 

represent. All the voters to the most numerous branch of 
the state Legislature are also voters for the .Senatorial 
election. 

-- Originally, when there were only thirteen States, the 
number of Senators was 26, but with the increase in the 
number of States, the strength of the Senate correspond- 
ingly increased till it has reached the figure of 96 for the 
States that now compose the United States of America.’ 
The term of the Senators is ^ six years, one-third of the 

Senators retiring after every twq .years,, so that the Senate 
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PrivileKes of never dies. The salary of a Senator is the 
b nators. same^A^^of j^Representative, viz., 7500 ''' 

dollars. The Senators enjoj^die privileges of freedom from 
arrest and freedom of speech in the same manner as the i 
Representetives, They “are prohibited from practising 
before the executive departments for monetary considera- 
tion, and they cannot be appointed to any civil office under 
the United States which shall have been created, or of 
which the emoluments shall have been increased during 
the term for which they were elected”.# In case a Senator 
accepts a post the salary of which has been increased 
during his term, he is forced to work at the smaller salary. 

The yice-Presi dent of the Unitgd States, wko iselected 
by _the. people, is tbe presiding o/fker of the Senate.^ 
Presiding officer./. however, no.pther;^ power^in the 

'■'('Senate except that of c asting a vote incase, 
SLt ^here is a President Pro Temp^ elected Ty the ' 
Senators from among themselves,, who presides over the 
^Senate in theabsence o_f the Vke_.Pr_esident; the President Prc!) 
Tempore assumes the place of the Presiding officer of the 
Senate; getting the emoluments due to the Vice-President. 
The Vice-President administers oath to the newly elected 
senators. As only one new senator can be elected from one 
State at one time, his older colleague conducts him to the desk 
of the Vice-President. Occasionly, however, the incoming 
senator and the continuing senator are bitter enemies, per- 
sonal as w'ell as political, and refuse to exchange courtesies”. t 
■ TheSenat.e^has.v^ry^extensiyepovmK/darger than those 

, "'Those powers 

Powers of the legislative, executive and judicial. As 

Senate, ^ le gislative chamber it has the same- 

* The American Government, p. 321, 
t Ibid, p, 326, 
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powder .as the House of Representatives, except that a 
revenue bill must originate in the House. In the evecutive 
field, its concurrence by two thirds majority is necessary for 
concluding tr eaties negotiated by the President, The most 
important treaties which the Senate ratified and which 
attracted world-wide attention were those resulting from 
the Conference of the Limitation of Armament,’ and the 
Four Power, Pact. The Senate rejected the proposal of 
President Wilson to allow the United States of America to 
accept membership of the League of Nations and in that 
particular case it asserted its executiye power against the 
President., The Senate’s assent is also necessary to the 
nominations of Federal officers made by the President. 
Justifying the vesting of these executive pov/ers in the 
Senate, Viscount Bryce says; “Neither the exercise of, 
patronage nor the conduct of foreign affairs could safely 
have been left to a President irremovable (except by 
impeachment) for four years, and whose ministers do not 
sit in the Legislature and are not answerable to it, nor .could 
those matters have been assigned to a body so large and so 
short-lived as the House, which would have been less respon- 
sible to the nation, and which is, under its stringent rules, 
unable to debate either Bills or current administrative issues 
with a thoroughness sufficient to enlighten the country’’.# 
The Senate, in its exercise of judicial power, sits as a Court 
of Impeachment whenever Federal officers, including the 
President or Judges of the Supreme Court, are impeached 
for “high crimesand misdemeanours.’’ such important 

cases have been tried by the Senate, including the impeach- 
ments of Andrew Johnson, President of the .United States, 
Nand Samuel chase, an associate judge of the Supreme Court ' 
both of whom were acquitted. George Washington had 


* Modern Democracies, Vol, II. p. 66. 
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once called the Senate *‘ the saucer in which the tea of the • 
House brew is^ cooled,” Many regard it as “the most 
powe^HulJactqr in th e A merican ^governmental machine." 
Undoubtedly the U. S. A. Senate is more powerful than 

Most po«-erful ^O'^se in any other modern 

upper chamber constitution, as it can do many things 

which neither the House of Lords, nor the French senate 
nor the 'Swiss senate can do. The position and influence of 
the Senate in the U. S. A. has thus been summed up; 
"There are things which the President and the Senate may. 
do without the assent of the House qf^Representatiyes, and 
things which the House and the Senate may do withoutthe 
ass^t of the President, yet the Preside nt ^ and jhe^ House 
can do^comparatively little without the assent of th^ 
Senate”.# Bryce while describing the usefulness of the 
S'^^^ in 1923 writes: ‘‘It is no more consery atiy e _in 
spirit than the House, contains fewer riclilmen than it did 
twenty years ago, and is nq__longer_injmar^d^ sympa^y 
with wealth. While with its smaller size, it gives rnen of 
talent more chance of showing their mettle and becoming 
known to the nation at large, it also does something to 
steady the working of the machinery of the government, 
because a majority of its members, .safe in their seate for 
four or^six years, are less easily moved by the shifting gusts 
of public feeling. Whatever its faults, it is indispensable’bt 
The Senate has undoubtedly contributed to the list of 
nationalJeaAeps, to a very great extent. Many of the 
Presidents of the United States of America had served in 
the Senate before being elected to the highest of the 
state, e. g , Monroe, John Quincy Adams, Van Buren 

• The Ametioaa Government, p. 317. 

y Modern Democraciep. Vol. II, p. G6. 



426 


MODERN GOVERNMENTS 


its Own proce- 
dure. 


Jackson, Johnson, the two Harrisons, Tyler, Pierce, and 
Harding. 

For conducting itsbusinessthe Senate has its own rules. 
It has^34 standing committees which ate charged with 
• ' 'Senate controls through the HUs^and resolutions that 

concern their respective departments. The 
majority party contributes the major part 
of the membership of each committee; the "caucus” of each 
party determines the actual membership. A senator is 
entitled to speak as long as he likes. "The United Stales 
Senate is the only important legislative body in the world 
in which there are no limitations on the freedom of debate 
freedom of ... A senator once on the floor carx 
Speech. speak as long as he desks. He. may yield 

the floor to another senator, and when this speaker is 
through the right to it goes back to the original possessor. 
This privilege has been used by leather-lunged senators to 
talk measures to death at the close of a session”. Indivi- 
dual senators have used this privilege^tp defeat a measure to 
which they are opposed and the minority party generally 
makes use of this method which is called "filibuster.” On 
one occasion senator Smoot of Utah spoke all night without 
even leaving his desk. On another occasion senator Shep- 
pard of Texas spoke continually for six hours and fifty 
minutes reviewing, the work of the League of Nations, "and 


in that time he did not sit down, rest himself, nor even take 
a drink of water.”! In 1908, senator La Follette of Wis- 
consin and several othci senators, all opposed to the Aldrich 
currency bill, used filibuster in such a way that the session 
of the Senate which started at noon on May 29, took 30 
hours to finish. Inspite of all this "abuse,” if we may call 


* Form and Functions of American Government, pp. 264-265, 
t The American Government, p, 324. 
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it, of the freedom of speech, the Senate has jealously guarded 
this right of the senators by leaving the rule unaltered. 

The s |gsiQns of the Senate'are as ^ rule public. But 
^9.*^ transacting executive work of important 
nature are^ftenheld in which absolute secrecy is maintained 
the public being rigidly excluded. 

The Senate continues to retain many of the relics of 
its old days. Desks used by senators in very old days are 
still used with pride by some of the .senators. In those days 
® ?29il^^-.'^^®^^^^Vskepton the Presiding Officer’s desk, 
and although no one uses it now, ic is still ceremoniously 
seen there. Similarly, when blotting paper had not been 
invented, sand dusters were kept on senators’ desks, and we 
find them there even now when there is no use of them. 

There is a curious practice allowed in the Senate, viz,, 
a senator is permitted to ask leave to extend his remarks 
in the Congressional Record, when not a word of what is 
supposed to be his written speech (and included in the 
Record as having been read) has actually been read in the 
Senate. Some senators even go to the length of inserting 
in their undelivered speeches interpolations, like “App- 
Jmise," “Loud and Prolonged Applause,’’ and such other 
phrases, whenever and wherever they think it necessary, 
suggesting as if the speech had actually been delivered. 
S uch a practic e is really unheard of anywhere else in the 
world. But no senator is allowed to have his articles, that 
has already appeared in print in any paper, inserted in the 
Record. On February 9, 1926, senator McKellar actually 
desired that his article on the World War foreign debt 
settlement be included in the Record. The Presiding 
Officer took objection and asked: "Is the Chair to under- 
stand that the article is one written by the senator him- 
self McKellar raplied, "Absolutely." Thereupon the 
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Presiding Officer announced. “Then, under the rule of the 
senate, the Chair understands it cannot be printed without 
being read by the Senator”.* 

Bryce thussums up his views regarding the influence of 
- -the Congress and the feeling of the people towards it: “It , 

Influence of the hasty and turbulent body which 

CongresB. fathers of the Constitution feared they 

might be creating. Storms of passion rarely sweep over it. 
Scenes of disorder are now unknown, j^arty discipline is 
strict; an atmosphere of good-fellowship prevails; the rules 
of procedure are obeyed; power rests with comparatively 
few persons. It is eager, even unduly eager, to discover and 
obey the wishes of its constituents, or at least of the party 
organi2ations”.t Even as this is said, it is true that highly 
intellectual^persons do not seek election to the Congress. 
One im,p.ortantjrttason is that in America there are other 
very wide fields open for.such persons. “In no other coun- 
try are there so many other careers which open so many 
doors to men of ambition, energy and practical capacity”. + 
Industrial pursuits, of a very profitable nature, the Bar with 
its rich “pecuniary prizes,” and infl uent ial posts in the many. 
Universities bringing fame to those who pride in guiding 
youngmen, are some:of the bright careers open to a pushing 

r-’j, . - '* 

genius in that country. 

THE FEDERAL EXECUTIVE 

The constitution lays down that “the e xecutive pow.er 
, shall_be_vested in a Pre si dent ,of.. the. United States. of 
^^-America. He shall hold his office during the term qf .four, 

'' years . . .” In practice, the executive work is done by 
heads of departments, these departments being ^reate(^by 

• The American Government, p. 320, 
t Modern Democracies, Vol, II, p, 67, 
t Ibid, p, 69. 
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the Co ngress and thei r, heads appoint ed ..by,_.tlie_President 
andjthgjajfter controls all of them very effectivelj’, 

A candidate for Presidentship must possess certain 
Qualifications, These are contained in para 5, section I 
of Article II of the constitution, which 
says: “No person, except a natural born 


Qualificfftions cf 
a President, 


citizen or a citizen of the United States, at the time of 
adoption of this Constitution, shall be eligible to the office of 
the President; neither shall any person be eligible to that 
office who shaU'not have attained to the a^^of thirty-five 
years and been fo urtee n years a r esident 'within the United 
States.” In addition to these qualifications, the political 
parties while making their choice for the office of the 
President, select, naturally, a man who is likely to rope in 
the largest n umbe r qf votes. Therefore “the candidate must 
be a man known as having * made good’ in so m e branc h of 
gublicjife— -it may be Congress, it may beasState G overno r 
or a Mayor o f a great city, or a Cahinet_Minister, or possibly 
even as an ambassado r or a judg e, or as an unusually promi- 
nent iournalist”/ 

The President’s term of office is four years. There is 
nothing in the constitution regarding the re-election, of the 
Term of office ® 2 me person as President for consecutive 
terms. But a co nvention, set up by George 


of Presideut- 


'V^ashington, the first President of theUnited Statesof Ame- 
rica, and Thomas Jefferson, the same person can be reelected 
only once; that is, no person had till 1940 been a President 
for more than t 5 ^j:onsecurive__tcrms. In 1875, General 
Grant was half willing to accept nomination for a third term 
but the movement received a final blow by a Resolution 


“that in the opinion of this house, the precedent established 
by W^ashington and other Prtsidents of the United States, 
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in retiring' from Presidential office after their second term 
has become by universal concurrence, apart of our republi- 
can system of government, that any departure from^ this 
time-honoured custom would be unwise, unpatriotic, and 
fraught with peril to our free institution” Theodore 
Roc^velt cojitested the election for a third consecutive 
term, but was defeated at the polls. The convention for 
not giving a third consecutive term to the saaie person 
had be come w ell established. In 1940, however, Franklin 
D. Roose yelt, whose second term expired in 1941, was 
re-elected for a third term on account of the precarious 
international situation created by the war in Europe. 
The convention _was_.thus_l)r-oken. The term of office 
of the President ^ ends ^ noon on the 20th day_of 
January of the year following every leap year when the 
successor comes into office. This date was fixed by the 
Eighteenth Amendment proclaimed on October 15, 1933, 
He is not elected directly by the people but by “presidential 
electors.” T^hese are chosen directly by the people on the 
first Tuesday, after the first Monday, in November of each 

How elected T-^g-activ e 'electi on campaign 

for the president’s offic_e,is actually started 
by the political parties even five or six months earlier, in 
May or June. This campaign is considered to be, ".the 
^eatest political b^ttlejn the world^" Yet, “the outstand- 
ing phenomenon of American political life is that the old 
ruler steps down and the new one is inducted into office 
without a ripple of popular unrest,” and this is due to the 
“peaceable acquiescence of the American people in the 
victory of the ballot box”.# 

A few months prio r to the date of the election of 

• The Amenoaa Government, p. 51. Of. Form and Punoyons qt 
American Government, p' 383 . 
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presidential electors, the parties st^t propaganda through- 
ElecGon of o^t.^^^StateSj^ in favour of the candidates 


Presideatial 

Electors 


they have selected for the offices of 

• r 

President and Vice President, in their party 
conventions held in the summer. Then on the first Tues- 
day; after the first Monday in November, all the citizens 
cntitled'to vote 'meet in their respective States and record 
their votes for the presidential electors. This is undoub- 
tedly done on strictly party lines irrespective of the merits 
of the candidates, that is to say all citizens elect republi- 
cans or democrats, according to their party leaning, as 
presidential electors. The num^r of_presiclential .electors 
to b e chosen in each S^te .is.^ equal to .the, number .of ^ 
representatives and senators the State is entitled to in the 
Cotigfess. 

T hese presidential electors then meet ...on. J:he.„fir st. 
Monday after the second Wednesday in December, in the 
capital . of each State , an d there i ^prd 
..their,yojtes,for^ President and_ V ice-Presi- 
dent separately. Three certificates of the 
election result are then prepared, one of which is deposited 
with the district court, another sent by mail to the president 
of the Senate, and the third one sent to him through a 
special messenger. Then on the sixth day cf January the 
Congress meets in a joint session of the Senate and the 
House of Representatives. The.^pres iden t of the„Senate 


Election of 
Presidf-nt and 
Vioe-Preiident. 


ope ns the election certificates. a^nd^two tellers elected from 
each house be gin to , cou nt the votes, The candidates who 
obtain the majority of votes of all the presidential electors 
numbering 531, fixed for all the States’, i e., at least 266 
votes,- are declared elected as President and Vice-President. 
But i n cas e there is no such cand idate who ha s obtained the 
requisite.„maiority of votes, out.of the three obtaining the 
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highest votes, the Ho use of Re presentatives elects the 
President, and the Senate the Vice-Presidejnt. In this 
election the representative of each State has one vote only 
and the candidate securing the votes of the majority of the 
States is declared elected. In case the House o£Rep^ei> 
,ta.ives fails to elec t^a. Presidents by. the.4th .of... March, the 
'"Vice-President is automatically made President, and the 
person getting the highest number of votes for Vice-Presi- 
dentship is elected Vice-President by the Senate/ 

The above system indicates that for the election of the 
President or the Vice-President, a majority of the presiden- 
. . tial electors is required, and not a majority 

Mejont^ of 

Pr^sidentiiii of the primary- citizens votes, Hayes was 
elected President in 1876 and Harrison 
voters necessary, 1888, each by a majority of the “elec- 
toral votes, while their respective opponents, Tilden and 
Cleveland, had each secured a majority of the popular votes. 
In_case.of death, re movaj , resignation or disability__pf the 

President, the Vice-President auto,n3tically becomes Presi- 

/■ 

dent.'I^aje, howeyer, the Vice-President..tooJs.Jiotmyail- 

able, on account of d^e^th, removal or resignation or disability 

then “the office of President is to be filled ad interim by. the 

f.* '-•.•T'.'rtrs ?rt -tr.v’ - 

Secretary of State, or, if he ca nnot ac t, by the Seqretary of 
the Tr eas ury, or in case he cannot act, by the Secretary of 
War; and so on, in succession, by the Attorney General 
the Po^master^Geneml, Secretary. ofjh^Navy, orthe^Secre- 
tary of th^^Interior,”# whosoever possessesthe qualifications 
necessary for the candidate to become a President. 

After the election is over, the President who has 


received congratulatory messagesfrom all parts of the United 


Oath of office. States, and the worId,_ is carried in a pro- 
cession for the inauguration ceremony. He 


•State (Edition of 1900). para 1383. 
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has to take the oath of office which reads: “I do solemnly 
swear (or affirm) that-I will faithfully execute the office of 
the President of the United-States, and will, to the best of 
my abilit 3 ', preserve, protect, and defend the Constitution of ■ 
the Uni ted. S.tates.” 

The president receives an annual salary -of 75,000' 
dollars and in-addition„25,0Q0.a year for travelling expenses 
Emoluments of 3^6,000 a yea r for stationery, telegrams and' 
the President. telephone services, and 3^,000 as printing 
allowance. He lives in a palatial building , called the White 
fi ouse , which covers an arrea of 17 acres and is maintained 
at an annual cost of 124,000 dollars, excluding the main- 
tenance of a special police force (consisting of 3 officers'and 
30 privates) which costs another 59,000 dollars. Even 
then it is calculated that his personal expenses, on account 
of his exalted office, are so high that he leaves the White 
House poorer than he had entered it. 

The-President is generally a very popular figure in his » 
country. He is the most photographed person jnjthejv.orld.v- 
„ , He is also very frequently a subject for the 

President, the 

most popular motion picture. It is said that one of the 
Washington firms has no less than 15,000 
negatives of President Wilson. His mail bag is the largest 
received by the head of any government in the world. The 
daily number of letters or telegrams often runs as high as 
300 0^or 4000, not more th an _iP0_qf.Ivhich actually reach 
him, the rest are disposed of by his Secretary. “Probably 
no ot her official iu -th e . world receives more begging letter s 
than^the President- of, the ^U nited State s”.* These often 
contain- jokes by humorous- writers. He generally receives 
very many gifts. After the death of President Harding, it 
took full two weeks to pack and crate for shipment the gifts 


* The Aaeiioan GoTernment, p. B5. 
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he had received and which had filled three rooms in the 
White House. The President receives a very large number 
of callers, and during the Harding administration nearly 
250,000 persons called on him. “Unlessthe President learns 
the trick of gripping the visitor’s hand before the visitor 

V - -s 

grips his, he is certain to have a badly swollen arm”.# 

“The President of the United States has more respon- 

s ibilities and greater power than any individual in ,this or 

^ . any other land. He is the foremost ruler 

Powers; stfon. — 

£t st head of of the world”. f This description of his 

power is true, barring the powers of the 
directors who have recently, during the last decade or so, 
acquired immense personal powers. What, however, dis- 
tinguishes the peculiarity of the American President’s power 
is its constitutional bearjng_and_p 9 pular .support. “The 
fear once loudly expressed, that the President might become 
a despot has proved groundless .... The principles of the 
American Government are so deeply rooted in the national 
mind that an attempt to violate them would raise a storm 
of disapproval”.! The British King is merely _atitularjh,ead 
of his government. None of his actions is valid unless 
countersigned by a minister. He reigns but does not govern. 
It is said of him that the King can do no wrong and this is 
true because he cannot do anything personally with regard 
to the administration. All the real executive power lies 
with his cabinet, presided over by the Prime Minister, and 
even his speech to parliament is prepared by the cabinet 
and contains its policy. The French President, too, is the 
titular head of his country’s government, and there also the 
whole power rests with the cabinet. The French President 

* P. J. Haskin. The American Government pp, 56—57, 
t Ibid. p. 51. 

J Modern Democraciee, vol. II. p. 70. 
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neither rules nor reigns. On the other hand, the President 
of the United States of America has large powers and he 
really governs. 

In the legislative field, he proposes the important 
s^bjectS-for legislative by the Congress, through his messages. 

’ Legislative Formerly, the President used to deliver his • 


/'Powers. 


messages personally to the Congress, the 


Senate and the House meeting in a joint session. Later on, 
the practice was given up and messages were sent to be 
read to the Congress on his behalf. But^ ^•'resident Wilson 
resumed the practice of personally going to the Congress to 
address it. This joint session is held in the Chamber of the 
House of Representatives. “So metimes a P r esiden t’s m^age 
lays dow n a principle which co mes to be universally accep ted 
as fundame ntal and thus becomes alm ost ^as^uch. a^p_art 
of the organic law of the land as if it had been incorported 
in the Constitution itself”.* It was in this way that 
President Monroe enunciated what is now called Montue, 
Doc trine whic h declares “that the U nited. States ..w ould not 
tolerate farther e-^tension of European do mini ons and 
influence in the western world.” These messages exercise 
very great mffaence on the legislation hy the Coagcess, 
particularly when a majority of the legislature is composed 
Veto over party to which the President belongs," 

legislation, -pijg President has also the power of veto ov e : , 

legi slation. He can return back wi thin ten days, with his 
o ^ection s, any measure passed by both the chambers of the 
Congress, and such a measure ca_n^ become law only when 
passed again, despite the President’s objections, by two -thirds 
majority by the House of Representatives, as well ashy the : 
Senate. If a majority is not available the measure _fails to 
become law. He can convene extra sessions of the Congress. 


The American Government p 65. 





436 


MODERN GOVERNMENTS 


Thus the President is said to exercise legislative power 
•equal, to that enjoyed by 71 Representatives and" 15 Sena* 
ImportaDCB of tors. Neither the British King nor the 

veto power. French President lias such an ;^^fective 

power of .veto. The American President effectively exer- 
cised this veto power nearly 600 times between 1789 . and 
•1925, Mr. Herman Finer thus speaks of his power of veto: 
“Here is a power which costs no expenditure, and which 
can be used with a fair prospect of success, and no punish- 
ment. A long and arduous legislative battle in the country 
and the legislature may be lost by any group of’ Congress- 
men in the time it takes to write ‘N.’ and a few phrases of 
explanation. It can only be overridden after reconsider- 
ation, and a two^thirds majority: and fpr^ these there is 
little chance, given the congested state of Congress.^and the 
differences of party representation in the two Houses’’.* 
The President has, in fact, acquired considerable “legislative 
Jkadership.’’ 

In the ^executive field, he has very great powers. He 
is the Chief Magistrate’ of the Republic. He is the Com. 
Executive mander-in -Chie f of the Army and Navy; ■ 

powers. 

receives a mba ssadors ' and ap points 
f ore ign emba ssies, public ministers , consijis,, and judges 
of the Supreme Court, and takes care that the ]aw.<; nf rEo 
Unite d States are faithfully . executed. He concludes 
'treaties with the final a£P^al_ of two-thirds of. the 
Se nat e. He is in sole charge of the foreign affairs of- the 
United States, and in the exercise of this unfettered 
power he can bring about a state of affairs wherein the 
Congress may have no other option than to acquiesce in 
his policy. In the matter of administrative appointments, 
he has to -consult the Senate, and in actual Practice -he 

Theory aod Practice of Modern Govemmcnt, vol. II. p, 1033 
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consults the senators of the State concerned. But he has full 
aut hority to make temporary and ef fective appointments 
during the recess of the Se nate, to fill casual vacancies. 
-He can so manipulate this as to jnake the appointment 
' real even against the desire of the Senate. In matters 
of these appointments he^ exhibits a partisan spirit* and 
appoi^sjthose who belong to his party. This power "can 
be used, and it has been used effecti\elj, to promote the 
foreign and domestic leadership of the President”.# Minor 


offkgrs he can appoint without _the approval of the Senate. 
He also exercises the power of granting pardon and of 
-proclaiming Jiolidays._ 

The President wields considerable discretionary powers 
which even the courts have refused to restrain by granting 
■Discretionary injunctions to interested parties, to restrain 
powers, ixoia doing certain things, or by com- 

pelling him, by means of a mandamus, to do other things. 
The Presiden t and the judiciary ^Idom clash; the forme r's 
executiy^pow er is, how ever, so great that when on one 
occasion, Chief Justice Marshall handed down an opinion 
unsuitable to President Jackson, the latter remarked, "John* 
Marshall has made his decision; now let him enforce it," 
showing that even the courts depended entirely on the 
President for the execution cf their decision. 

The President 'c an be impeached f or "high crimes 
and misdemeanours.” The House of R e presenta tives must 
first vote — for impeachment, which is 

Impeachment. ^ 

then actually made in the faenate. Two- 
thirds m ajority in the Senate is necessary to convict a 
President. 

The President has a c_abjnet which is composed of the 
heads of departments, who are agpoin^^y him with the 


Theory and Practice of Modern Government, vol, II, p. 1027. 
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President’s Consent of the .Senate. "These men are so 
Cabinet, obviously the personal assistants of the 

President that it would be not merely a deplorably ungrace- 
ful action of the Senate to refuse a man of his own choice 
in such matter, but it would lead, if the matter concerned 
sufficient members, to a break-down of government.”* 
These members of the President’s cabinet have no ...such 


\ 


pov ers. as those of. .^British... pr.^ QL_prench, or of any other 
parliamentary cabinet, as the American executive solely 
vested in the President is a “single” -or un itary exe cutive 
as distinguished from a plural executive of England or 
France. The American executive is a jjermanent ,, (for .the 
fixed period of four years) presidential executive owing no. 
rpponsibility to the legislature, and is thus unlike the 
other parliamentary executives. The American President 
can, and often does, ^override the opinions of his .ministers 
whose _ advice is merely recomniendatory. This may be 
made clear by citing an interesting case, Once Abraham 
Lincoln laid one of his proposals before his cabinet of 
seven ministers who all opposed it, but he himself voted for 
it. Quietly he said, “The vote is 7 noes and 1 aye. There- 
fore the aye has it." 

The ministers of the President — they are really called 

Se.^taries— do not, and cannot, attend any of the Houses 

„ , . of Congress even to defend their pro- 

subordinates to grammes. They are merely creatures of 
the President. • .. -- - . , , , — — - 7 - ~ 

the President, and they may only resign m. 
wrath if they do not see eye to eye with him on any matters *■ 
of policy. This-has recently been witnessed in the Roose- 
veltian regime. .I p war tim e, the President acquires almost 
dic tato rial^powers and has no im^cessity even to cpnsult his ^ 
Secretaries. Much, however, depends upon the personaF 


* Ibid p. 1C44, 
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character of t^e President. If he is weak, he can do little, 
if strong he is all powerful in his country.’ 

The Secretaries are appointed as heads of departments 
which are, at present, ten in number, each placed under 
one of the ten Secretaries who form the cabinet. These 
departments are Department of State, Treasury Depart- 
ment, War Department, Department of justice, Post 
Office Department, Navy Department, Department of 
Interior, Department of Agriculture, Department of Com- 
merce, and Department of labour. There is no constitu- 
tional provision for these departments, but they are created 
by Acts of Congress, 

THE FEDERAL JUDICIARY 
Article III of the Constitution of U, S. A. vests the 


judicial power “in Supreme Court, and in such other 
Courts as the Congress may from time to 

Supreme Contt , 

time ordain and establish. The Supreme, 
Court , which is at the apex of the federal judiciary of the 
United States of America, thus de rives_ Jts_ aut hori ty _ from 
Ae constitution itself and is, 'therefore, independent of the 
leg islature or the_executiye. No doubt, the Preside nt ao- 
points the judges of the Supreme.Co.urt,- subject to confirm a- 
. tion by the Senate, yet in thisselection he 

Appointinsii V " — ♦ 

of JuogeB, is not led. awa y by party ^politics, “Politics, 

as a rule, plays little part in the naming of justices of the 
Supreme Court. The President, irrespective of the party 
he represents, seeks to appoint the best man availablewhen 
a vacancy occurs".* In appointing the judges ofth ecircuj t 
and Strict courts created by the Congress as federal courts, 
subordinate to the Supreme Court, the President acts on the 
recommendation of the Attorney-General who, in his turn,- 
consults the senators of the State concerned. Thus in thc- 
• Ihe Ameiican Government, p. 395, 


Appointment 
of JuogeB, 
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matter of all the federal judges great care is taken to ap- 
point men with rare legal ability and fitness, as “Bad judicial 
appointments bring more discredit on the appointing power 
than any other executive mistake”. =» The Constitution 
further provides that "The judges, both of the Supreme and 
inferior Courts, shall hold ^the ir offices during good behavi- 
our, and shall at stated times receive for their services a 
compensation which shall not be diminished during their 
continuance in office,” The justices of the Supreme Court 
can be removed only by regular impeachment fo r “high 
treason and misdemeanours.” Hence, in these circum- 
stances the U. S, A. Supreme Court, possessing as it does 
the power “to pass on the constitutionality of the acts of 
the President, Congress and the states, and invested with 
a permanency which makes it independent of changing 
public opinion,” has become ‘‘in many respects the most 
powerful factor in the American political system and' the 
greatest judicial organisation in the world”.! 

With regard to the jurisdiction of the federal judiciary 
the Constitution lays down: ‘'The judicial power shall 


Jurisdiction of 
the Supreme 
Court. 


extend^ to all cases in law and equity arising 
under this Constitution, the laws of the 
United States, and treaties made, or which 
shall be made under their authority; to all cases affecting 
ambassadors, or other public ministers and consuls, to all 
cases-of a^dmiralty and maritime juridiction; to controversies, 
to which the United States shall be a party; to controversies 
between two or more States, between a State and citizens 


of State, between citizens.of. different States, bet- 

of the same_Srate ^ under grants 

of different States, and between a State, or the citizens 


Form and Punotions of American Government, p. 283 
t The American Government, p. 285, 
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thereof, and foreign States', citizens, or subjects,” The 
constitution also lays dow n the Hmits to the origirial 
jurisdiction of t he Supreme Court, as well as to its appellate 
jurisdiction, thus:^„“In all cases affecting ambassadors, other 
public ministers and consuls, and" those in which a State shall 
be party, the Supreme Court shall have original jurisdiction. 
In all the other cases before montioned the Supreme Court 
shall have appellate jurisdiction both as to law and fact, 
with such exceptions and under such regulations as the 
Congress shall make." 

As in lall cases where the va lidity, of any State or 
feder al law is .question ed, so also in ^1 cases in which 
Originiil the federal government or a State is a 

jurisdiction. |)arty, the Supreme Court has original 

jurisdiction. And, apart from its being the highest 
court of appeal in the United States of America, 


the Supreme Court’s real importance and uniquenes^^ 
lies in its being the u pholder and inter preter. of thc| 
Constitution. This power the Court does not, however,! 
exercise on its own initiative. It does so, and can do so, 
only when a specific case is brought before it, in which 
constitutionality or validity of any law, whether made 
by any State government or by the federal government, is'- 


questioned. Xq deciding such a ca^se the Court upholds thej 
Constitution as the supreme'rlaw jaf the land and uses.h^as * 
the touchstone to adjudge the constitutionality of other! ' 
laws. “Any activity of Congress and President is only legal ! 
if the Supreme Court can relate that activity to some word 
or phrase in the written Constitution."* President Wood 
row Wilson, in his Public Papers (vol. II, p. 314) rightly 
remarked; “Our courts are un der our constitutional .system, 
the^meaps__of__qur political_,develqpment . . , o.urs,.is.so. 


• Smellie. liie Amerioan Federal Srstem, 135- 
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^ characteristically a legal policy that our pol itics depend 
upon our lawyers.’’ So that in deciding every case the 
Supreme Court has, firstly, to determine if any power 
claimed, say by the Congress, can be articulated to some 
provision in the Constitution, and secondly, how liberally 
that articulation can be interpreted. 

No doubt, the Constitution strictly specifies the powers 
of the Congress, but the concluding para 18 of section 8 of 
Article 1,^ leaves the judges a very wide field of interpreta- 
tion whereby they are at liberty to decide whether any 
power claimed by the Congress is really “necessary and 
proper for carrying into execution the foregoing powers,” 
Interpretation and thus they have, in the actual work of 
interpreting the^se, words propounded thep 
Doctrine of Implied Powers, whereby the 
powers of the federal ^government in^the_United .States of i- 
America have been very largely increased. Mr. Justice 
Doctrine of Tany thus spoke of this special function of 

Implied Powers. Supreme -Court: “If in this Court we 

are liberty to givt^old words new meanings,^ when we find 
them in the Constitution there is no power which may not 
by this mode of construction be conferred on the federal 
government and denied to the states”.! 


of the COlfsti. 
tiiiion. 


The greatest credit for propounding the poctrin e^^ofj, 
Implied Powers and thus strengthening the powers of the! 
fedwal goyernmeiTt belongs to^C^^yaJ Justice Marshall who. 
occupied the Bench for a very long time, and who “was a' 
product of the same times as the Constitution itself and 
knew the intent of the framers. When close questions 
arose he was able to determine how the hairs should be split 
for the good of the country and, in the opinion of some of 


* "Ante, page 17, 

t Quoted bj' Smellie in “'Ihe American Fedeial System", p. Jl4, 
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his contemporaries, strained the precise lerter of the great 
charter in some of his decisions".* And even now lawyers 
in U. S. A. re gard his decisions "almo st^ as sacred as the 
clauses of the Constitutio n .itself, because both pointed in 
the same direction, that of the s olidarity ^and permanence 
of the nation”. t 

Finer has aptly remarked- * ‘Such _a cou rt, with such 
functions, is the most original, the most distin ctivel y 
American cqn^ilmtion to political sc ien ce to be found in 
the Constitution, It is even more. It is the cement which' 
has fixed firm the who le Federal structure"^ 

Another writer, F. J. Hask in, too speaks of this court 
in a similar tone. He says : "This great tribunal is a 
balance wheel in the governmental machine. If maintains its 
judicial poise while other departments of the Government are 
swayed by fluctuating gusts of popular opinion. Its.duty . at 
all times and in all circumstances, is to^uplpH the^Constito< 
tion as the supreme law of the land, and the exerise of this, 
power is essejntialjtqjhc w^fare of all the peqple".$ 
''■‘^"^The Supreme Court consists of one Chief Justi ce with 
a salary of 14,500_.dollars, and eight associate judges, each 

nompositir.rT^ with a salary of 
. ''Supreme Court, j^j^e, besides doing the judicial work 

;>Wthe Supreme Court, is^the pr esident, or really speaking 
^ supervisor, of one of the ten circuit courts that have been 
cr^tedby the Congress and cover the whole of the U. S, A. 
territory which is divided into nine circuits. The judges of 
the Supreme Court may, if they so desire, r etire on reaching 
the age of 70, iflhey have, till then, served for ten years. 

• The Ametic’n Govarnment, p 387. 

t Ibid p 287. 

: Theory and Practice of Modern Government, voUI, p. 309. 

S The American. Government, p. 296, 
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All tlic nine judges sit together to hear cases, the ChieJ^ 
Justice in the centre and the associate judges on either side 
in the order of seniority, Tuesdays, Wednesdays, Thur- 
claysand Fridaj’^s are the four , day s on which Mse^are heard, 
Saturdays are set apart for conference of the judges who 
then discuss the cases and after that divide them between 
themselves for writing out judgments, the decisions having 
been arrived at by a majority vote or unanimity. Then on 
Mon days the j udgments..,are_.. publicly delivered in th e 
C ourt . 

The Court holds its sessions generally from October to 
June, **T here is perhapsjip other body in the world which 
conducts its business in a more impressive way than the^ 
Supreme Court”. " Great jgunctuality and rigid silence are 
the distinguishing features of its sessions which are open to 
visitors. 

The Supreme Court has ‘‘ inferior fe d eral c ourts” created 
by the Congress. There are ten circuit courts, each under 
Circuit Courts, direct supervision of one of the judges 

of the Supreme Court, and having at least 
two circuit judges each with a salary of,7P00 dollars, and a 
district judge of the district in which the court is held, but 
the district judge from whose decision appeal is sought be- 
fore the circuit court is ineligible. 

Then again at the bottom of the judicial ladder are the 
89 district C^ m^,. each with one or more district judges 
District Courts. whose salary is 6,000 dollars, gach State. 

has at least one 'district court, and some 
“district” can include territories of two 
or more States. With the exception of very few cases in 
which the Supreme Court has original jurisdiction, all 
general cases begin in the district courts from w’hich appeal 
* P J Haskin, The American Government, p. 292. 
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lies to the circuit court concerned, and then finally to the 
Supreme Court, But in cri minal cases where death is the 
penalty, ap peal lies from the distri ct court directls" to the 
Supreme Court-* 

There are also two more courts, the Court of Cl aims 
and the Court of Customs Appeals, w’hich deal respectively 
Other Courts. "with the claims against the Government 

*5 and case involving statutes relating to 

(kistoms, but these have nothing to do with .general cases. 

Prior to 1911, there were nearly 9,000 sections in the 
statutes relating to the laws regarding the work and pro- 
cedure of the judiciary, but in that year all these were sifted, 
examined, their inconsistencies removed and then finally 
put into a brief but clear form. 

- ‘amendment of the constitution 

There are two stages involved in the process of amend- 
ment of the constitution, wV,, proposal and ratification. 

The amendments to the constitntion may be proposed, 
in accordance with the terms of Article V, in one of the 
folio w’ing two ways: 

(i) The Congress may Jtself propose amendment to the 
constitution, provided t wo-ffiird s of both Houses, voting 
separately, may deem it necessary and, 

(ii) I ^gislafares jjf tw p: thirds\o b.the..5tates., may apply 
to the Congress, w'hen the latter should call a convention 


for proposing amendments. 

But in each of the above two cases, an amendmen t 
becomes valid and effective on l y when it has be en ratified 
by e ither the legislatures of three-fourths of the Statesj^ qr 
by conventions, called for the purpose, in three-fourths of 
the States. 

This process of amendment means that both general 

"-"-n - .1,1, 

governme nt and the States have a^oice in amending the 
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constitution. The amending process in U. S. A. is undoub- 
t 2 _dly very rigid. So far, between the years 1789 and 1939, 
amendments have been made though nearly 
^ 1'900 amendatory resolutions had been proposed, most of 
"which were rejected on account of being valueless.* The 
twenty-one amendments maybe classified into three groups, 
the first group includes those relating to rights of ^citizens \ 
(a Bill of Rights having heen omitted in the original consti- 
tution), and they arc the first ten amendments made in 
1791, and the eleventh and twelfth amendment made in 
1798 and 1804 respectively. The s econd group includes 
the thirteenth amendment (1865) prohibiting slavery, the 
fourteenth (1868) and the fifteenth (1870) securing equal 
rights of citizenshipjn all states, and all these “register the 
principal constitutional results of the Civil War.” The 
third and the last group includes the remaining six amend- 
ments which, respectively, empower the Congress to lay and 
collect direct taxes (1913), make the election of Senators 
direct and popular and otherwise indicate the composition 
of the Senate (1913), prohibit the manufacture, sale,_impor- 
tation of intoxicating liquours (within the U. S. A. territory) 
illegal (1919h secure right of voting to women (1929), 
abolish the prohibition (imposed in 1919) on Jjqug r.s (1933), 
and lay do wm the dates of expiry of the terms of the Presi- 
dent and the House of Representatives, etc, (1933). 

The process of amendment of the U. S. A. constitution 
is such that even one man can make it impossible to enforce 
an ainenhmept. For example, if in the Senate out of the 
96 Senators only 85 are present of whom 56 vote for an 
amendment, already voted for by two-thirds of the House 
of Representatives, and only 29 Senators vote against it, 
the amendment fails to pass. 


* Theory and Practice of Modern Government, vol. I, p, 195, 
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POLITICAL PARTIES IN THE UNITED STATES 

-The Political parties in the United States of America 
essentially differ in their^aims an d character , from those in 
England and most other countrms. Before giving the 
reasons for this difference ve first take up a brief history 
of these parties. 

Originally in U. S. A., there_w.as_the paiyy j)f_ the well*. ,= 
to-do and^aristqcratic. class which, stuck loyally. to the King,' ^ 
and the other party W'as that of the poorer and more 
numerous class which preached loyalty to the country as^'^ 
against the King. The successful termination of the War 
of Independence, .pnt this kind of par ty..,cla_ssifi.ca- 
tion. At the time of the framing of the constitution of j* 
1787 . two strong parties sprang up, w^., the Federalists who ^ 
generally belonged to the aristocratic class and wanted to 
make the central government very strong, and the Demo- 
crats who stood for preservation of State rights and State 
sovereignty and who preached ‘Hber ty, e qualit y and frater- 
nity’ and were led by Thomas Jefferson. Soon the Federa- 
lists who were led by Hamilton became stronger on account 
of the support given to them by George Washington. 

Later on, the_^basjs^f^part:^_.s3;stem . under w little^ 

change and in 1855 two parties, the Repub licans (the \< 
former Federalists) and the Dejap.cratsw’ere sharply divided. 
Curiously enough, the Democrats favoured slavery and' ' 
confined their pri ncip le of liberty, equality and fratenity 
only to the white population. They were generally cotton 
growers and agriculturists of the Southern States. The 
Republicans predo min ated,. i n the Northe rn State. The 
Democrats accepted Calhoun’s theory of secession -of States 
and opposed :the_slave ’ emanci ption p olicy of _Abraham 
Lincoln. The end o£ jhe Civil War (1861 an^ the 
consequent amendments in the constitution 'put a stop to 
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the slavery question which had till then divided the Repub- 
licans and Democrats. 

At present the two important parties are the Repub- 
licans and Democrats the former favouring a strong central 
'government. It must, however, be observed here that there 
is not much to divide political parties in America. Firstly 
the constitution js^so^distinct n^^^ding the alloc^ionjDf 
, powers to the State and federahgoyernments that there is 
now little for the political parties to stand for in the matter 
of political progamme. The constitution being rigid and 
’the pro cess of amendmerinbeing yer^ difficult, no political 
party can- profitably be formed on that basis. Secondly, 
in the United States of America the economic, cultural and 

riwiT>i.«i witwrt 

geograph ical features re^d u c e the jchances.qf^raisingjmppr- 
tant political issues. ThereJn jiardly a poor starving class, 
all capital, ‘agricultural, industrial and commercial’, is very 
videly diffused. “ThejDidk^of the nation is middle class”.* 
The other world powers, European or Japan, being very 
Tar from U. S. A., the Americans have little to fear from 
foreigners and hence there is no_diyision_pf parties regard- 
ing foreign policy. There is a tremendous field for industrial 
^ and commercial enterprise to be exploited in that continent 
and the majority of the people arc engaged in it- Most 
of the people are Non-Conformists and have no sharp 
cultural differences.t _Lasi^ ^„the principle of separation 
of powers has further reduced the field of political con- 
troversy. 

So that, however paradoxical it may seem, the objects 
of difference in the aims of the American political parties 
being very few, we may say that "■^J^ncaJasjiily me party, 
of the V.epuhlican-ctm-pmoc mHc^^^ into two nearly _jqml 

* Theory and Practice of Modern Governinei) t, p. 543 

t Ibid. pp. 540-544. 
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Mves hy ha bits, ths^contest for office, the 'P^puhlican Jieing^ont-y 
~ other hxlf, ^.jhe pifty" In actual 
practice the Republicans have generally held the po wer i n 
elections to the Congress or to the office _pf, President. The 
Democrats have been successful only for brie f periods in.the 
history of that Republic. Dr. Herman Finer thus describes 
the real work of parties and the absence of real differences: 
“It is a remarkable fact that most of the comprehensive 
studies of American Political Patties ins ist on their import-; 
ance b eca use they organiz e^the v oters ,and_ puf .forward-. .. 
candidates. The criterion of a programme and the pursuit- 
of an ideal are relegated to the background”. t Recently, 
the w' orld e conomic Repression and_ the jise^^nf..., Socialism 
have brought into existence sorne sharp economic differences 
between the political parties and led to the formation of a 
new Socialist Paaty, which is however, stil ljn .infancy and 
therefore of no great imp ortance. And although this and 
other minor political parties may continue to exist, 

V ithout, of course, exercising any profound influence on 
American elections and politics, the two-party system — the 
Republicans and Democrats — appc^^tq hqlRjts__sway_forl^^ 
^ consiEeFable time in the future. 


' Ibid, p, 539. 
t Op. oit, 
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CHAPTER XVII 

GOVERNMENTS OF THE STATES IN U. S. A. 

The State Oonstituliona are the oldest things in the political hit. 
tory of America, for they are the continations and representativea' 
of the royal colonial charters, whereby the earliest English settle, 
ments in America were created, and under which their several local 
g-o^ernmenta were established, sub eot to the authority of the 
English Crown and utlimatoly of the British Parliament. 

[Jtimea Bruce). 

Originally , in 1787, there were only thirteen States 
that composed the United States of America. There were 
the former colonies that had thrown off their allegiance to 
the British King and won the War of Independence. Latter, 
Growth of the vast expansion of territory to the west, 

by colonisation, conque''t or secession, led 
to the formation of more States and their admission to the 
federal republic, under section (3), para 1 of Article III of 
the Constitution of 1787, which provided for the creation 
of new States, subject to the condition that the territories of 
no States would be thus affected “without the consent of 
the Legislature of the States concerned, as well as of the 
Congress.” At present there are forty-nine States that 
form the United States of America as a federation. They 
are governed by authorities set .up under their respective 
constitutions which are written ones, independent of the 
national constitution but based more or less on the same 
principles of Government, largely borrowed from England. 

The States differ widely in the e.xtent of their terri- 
tories, population, gecgraphical and economic factors, etc. 
Essentidl facts The area, population and year of admission 
Bbuut States. (except of Havai Island, the 

49th state) into the federation are given in the following table; 
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Name of State with year of 
formation. 

Alabama (1819) 

Arizona (1912) 

Arkansas (1813) 

California (i860) 

Colorado (1876) 

Connecticut (l788) 

Delaware (1787) 

Florida ('84B) 

Qeorgir (1888) 

Idaho (1890) 

Illinois ( i8l8) 

Indiana (1816) 

Iowa (1846) 

Kansas (i86l) 

Kentucky (1792) 

Louisiana (18l2) 

Maine (1820) 

Maryland (1788) 
Massachusetts (1768) ... 
Michigan (1837) 

Minnesota (1858) 

Mississippi (I8 17) 

Missouri (1821) 

Montana (1889) 

Nebraska (1867) 

Nevada (I8b4) 

New Hampshire (1788) ... 

New Jetsay (1-787) 

New Mexico (1912) 

New York (1788) 

North Carolina (1789) ... 
North Dakota (1889) 

Ohio (1803) 

Oklahoma (1907) 

Oregon (i869) 

Pennsylvania (1887) 

Rhode Island (1790) ... 

South California (1788)... 
South Dakota (1889) 
Tennessee ( l796) 

-Texas (1845) 

Utah (1896) 

Vermont (1791) 

XMrginia (1788) 

"Washington (IBS'*) 

West Virginia (i863) 
Wisconsing (1848) 

.Wyoming (i S90) 


Land area in 
sq. miles, 


■ 51,279 
ll.S,8lO 
52,625 
156,652 
103,658 
4,820 
1.965 

54.861 
58,725 
83,354 
56,043 
86.045 
55.586 

■ 81,774 

40,181 
45,409 
29,895 
9,941 
8,089 
57.480 
80,858 

46.862 
68,727 

146,131 

76,808 

109,821 

9,031 

7.614 

122.503 

47,654 

48.740 

70.183 

40.740 
69,414 
96,607 
44,8,12 

1,067 

30,459 

76,868 

41,687 

26-2.398 

82.184 
8,124 

40,262 

66,836 

2',0)z 

55,266 

97,5)8 


Population 
in 1930 


2,646,248 
'435,573 
1,854,482 
5,677,251 
1,035,791 
1,606,983 
238,380 
1,468,211 
2,908,506 
445,032 
7,630,654 
3,238, .503 
2,470,939 
1,883 999 
2,614,589 
2,101,523 
7,97,423 
1,631,526 
4,249,614 
4,842,825 
2,563,953 
2,009,821 
3,629,367 
5,37,60.5 
1,377,963 
9 ,958 
465,253 
4,041,334 
423,317 
12,588, <^66 
3,170,276 

680.846 
6,646,697 
2,396.040 

953,786 
9 631,350 
687,497 
1,738>765 
692,849 
2,316,556 
5,8-24,7' 15 

507.847 
359,611 

2,421 851 
1,568’396 
I,7i9l205 
2.929,006 

225 565 


The federal constitution of the U. S, A, relates merely 
to the machinery and pov ers of the central government and 
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, , , X does not contain even the principles of the 

State Oonstitu* State constitutions. It was formed largely 
on the model, in certain essential aspects, 
of the constitutions of the thirteen original States that 
were parties to the federal compact in 1787. Thus the 
constitutions of all the States are instruments of govern- 
ment independent of the federal constitution, and drive 
their authority from the peoples of the States respectively. 
In the Commonwealth of Australia and the Swiss confedera- 
tion, the constitutions of the part-states are not contained 
in the federal constitution, and are, in this respect, as 
important and independent as those of the American States. 
On the other hand, in Canada, the Union of South Africa, 
and the U. S. S. R. thefederaland state constitutions forma 
single piece, i. e , one constitution. Tn the projected Indian 
federation, the constitutions of the Federal and British Pro- 
vincial governments will, as illustrated by the Government 
of India Act, 1935, be parts of a single document whereas 
the constitutions of the federating Indian states will be 
separate pieces of governmental documents. The American 
State constitutions, preceded the federal constitution and 
formed the basis of the latter. 

Each of the forty-eight States in the U. S. A. hasitsown ' 
constitution. Therefore, there are forty-eight different State 

. , Constitutions which one has to study in 

Foity-eight 

State Constitu- order to learn the systems of government 
prevailing in the States. But the similari- 
ties between them are so great that a study of the general 
features of these constitutions suffices for an intelligent 


understanding of the governmental systems of the States, 
for, as Bryce points out, "They arc all copies, some imme- 
diate, some mediate, of ancient English institutions, n’ij;,. 
chartered self-governing corporations w’hich, under the 
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influence of English habits, and with the precedent of the 
English parliamentary system before their eyes, developed 
into governments resembling that of England in the 
eighteenth century,” Vv^hen the thirteen colonies became 
independent States, they retained the essential features of 
their original constitutions and made only such changes as 
were warranted by their new legal, constitutional and 
international status. When new States were admitted 
to the Union, each adopted the general scheme of the con- 


New St tes 
nd pted the old 
models. 


stitutions of the original thirteen common* 
wealths. ‘They were the more inclined 
to do so because they found in the older 


constitutions that sharp separation of the executive, legis- 


lative, and judicial powers which the political philosophy 
of those days taught them to regard as essential to a free 


government and they all take this separation as their point 


of departure”.'}!' 


Apart from the principle of separation of powers, 
which forms the general basis of the State constitutions, 

, there are other general features common to 

General fentures 

of State consti- these constitutions. In each State, the 
tutions. constitution isderived from the people who 

retain under their final control the election of the head of 
the executive, called the governor, and the amendment of 
the constitution, and the three methods of direct democracy, 
vi\., referendum, initiative and recall. In each there is an 
elected head (governor), a number of administrative officers, 
a bicameral legislature, an independent judiciary, and various 
subordinate local self-governing bodies, like counties, cities, 
townships, viUag'=s, and school districts, yhich mark out the 
U. S. A. as a highly democratic country. 


* Bryce American Commonwealth, vol. I, p. 478. 
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STATE legislature 

The most important -part of the State governmental 
machinery is the State legislature. In practically every 
T,. - State there -is a bicameral legislature the 

the general lower house usually called the House of 
Representatives, and the upper, the Senate. 
The only exception to this bicameralism is the State of 
Nebraska w’hich adopted a constitutional amendment in 
November, 1934, and establish a single-chc mbered legisla- 
ture of 43 members. Bicameralism in the American States 
was generally an adaptation from the national constitution. 
The former arguments of having an upper house to prevent 
nasty legislation no longer avails in modern times because 
of the influence of the press, the long process of legislatioii, 
involving the three readings system, the governor’s power 
of veto, and the existence of direct legislation by the 
people. 

The two chambers, the Senate and the House of Re- 
of a State legislature arc popularly elected 
How elected. bodies, all citizens exercising the right of 
vote to both. To avoid duplication of re- 
presentation, however, and to justify the existence of two 
chambers, the constituencies for the election of the cham- 
bers are differently arranged. The Senate consists of re- 
presentatives elected by the counties, all of which .have 
equal representation irrespective of their population. The 
lower house is elected by electoral districts having represent- 
ation in proportion to population. It may. therefore, be 
said, with some amount of .truth, that the Senate is geogra- 
phically elected while the House of Representatives is elect- 
ed on population quota. The House has generally become 
more rural while the Senate, on account of the rapid rise 
iii the population of cities, has become more urban. As the 
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Strength of the House is larger than that of the Senate, the 
former is a more popular chamber than the latter. 

The terms of the two chambers of a State legislature 
differ from State to State. As a rule, the Senate has a 
Term of the longer term than the House; the former is 
Legislature. partially renewable at intervals while the 
latter is elected completely after stated periods. In many' 
States higher age qualifications arc prescribed for Senators 
than for Representatives. 

In all States the membera of the legislature receive the 
same salary and emoluments which are fixed on yearly, or 
Working of monthly or sessional basis. In the States 
legislature. sessions of the legislature are held 

biennially, except in about half a dozen in which annual 
sessions are held. Members enjoy the usual privileges and 
freedom of speech. Each chamber has its own presiding 
officer and a number of other officials, elected by itself, and 
controlling its own procedure. A bill may originate in either 
house, but a money bill originates in the lower house while 
the senate has a right to amend it. A measure is said to 
have been passed by a chamber when it has gone through 
the three prescribed readings. It is then sent to the other 
chamber. If the latter accepts it, it becomes law on receiv- 
ing the governor’s signature. In case of disagreement bet- 
ween the two chambers, the measure fails. A governor may. 
return a measure, passed by both the chambers, with his 
objections, and if the measure is repassed by the two cham^ 
bers by prescribed majorities in each (these differ from State 
to State), it becomes law despite the governor’s objections^ 

All State constitutions are, like the national constitu-. 
Constitutional based on the principle of • separation 

amendments. powers. They are amendable by the, 

State legislature, but a measure that seeks to amend the- 
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constitution requires, generally speaking, a higher number 
of votes in the legislature than a bare majority.' In some 
States, majorities ranging from three-fifths of a quorum- to 
two-thirds of the whole strength of a chamber are necessary. 
But all amendments to be effective must be accepted by the 
people at a referandum. Thus, referendum in the American 
States is obligatory for all conststutional amendments. No 
State can, however, alter its constitution so as to militate 
against the national constitution which is the supreme law 
of the land. 

The federal government possesses only specified powers, 
and the federal constitution does not define the powers of 
Powers of State the States. It only says that a power not 
Legislatures. definitely given to the federal government 

nor denied to the State governments belongs to the latter. 
Thus, it may be said that the American States exercise 
all residuary powers, or, in other words, all powers except 
those that have been clearly given to the national govern- 
ment, The tendency of late has been that on account" of 
increasing internationalism, the complex commercial 
relations between nations and the desire of some nations 
to extend their influence, the States are becoming more 
and 'more dependent on the national government for 
making available larger opportunities of a better life to their 
citizens. Naturally, therefore, the States are slowly losing 
a part of their independence and powers which they had so 
jealously guarded at the earlier stages of the union. 

STATE EXECUTIVE . 

The American States are small republics, and the re- 
publican character of their constitutions cannot be altered. 
The chief executive power, in each State, is, therefore, 
vested in a popularly elected governor. The executive 
department i^ independent of the legislature and consists 
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of, besides the governor, a lieutenant-governor, a secretary 
of state, a treasurer, an attorney-general, an auditor, a 
superintendent of education, and a number of other minor 
officers. 

The governor is the executive head of a State govern- 
ment. The office is very old, continuing, by tradition, since 
The Governor, the very early days of the American colonies, 
about three hundred years back. A State 
governor is a popularly elected executive head. Only 
citizens of the State are eligible to the office. Candidates 
for governorship may be nominated by ‘state-wide primaries 
or by party conventions consisting of delegates from the 
different counties’. The election is by secret ballot, and 
ordinarily a plurality of votes is enough to declare a candi- 
date elected. The governor must have been a resident, for 
at least five years, within the State and of at least thirty 
years of age, at the time of election. The term of office of 
a governor varies in different States. But it is either two 
or four years. A governor may seek re-election. He gets 
a salary of three thou.sand to twenty-five thousand dollars, 
in different States. He is liable to impeachment and 
removal from office w’hen convicted by a tribunal consisting 
of the justices of the highest State court and the senate of 
the State, by a two-thirds majority. In about a dozen 
States there is provision for recall of a governor by petition- 
ing the government, and giving specific details for demand- 
ing such a step. But so far only one governor — governor 
Frazier of North Dakota — ^has been so recalled (1921). 

The State governor exercises powers of various descrip- 
tions. In the legislative field, his signature is necessary for 
Powtis of a fbe enactment of a law. He can object 
Governor. ^ measure passed by the State legislature 

and require its reconsideration. -He may call special sessions 
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of the legislature, for considering only special measures. 
"Even at regular sessions the governor initiates legislation, 
promotes it, often pushes it through both chambers by the 
veight of his official influence.” Theodore Roosevelt, once 
a State governor, remarked; "More than half my work as 
governor was in the direction of getting needed and impor- 
tant legislation." The governor is a staunch party man 
and through the members of his party in the legislature, he 
influences the latter even though he himself is not a 
member thereof. He exercise some amount of veto power, 
as explained above, over ordinary legislation. Tbe governor 
issues executive ordinances to give effect to the general 
desires and decisions of the egislature. The governor’s 
other powers consist of making minor appointments and 
removals, general supervision of State administration, finan- 
cial functions, military functions, duties respecting relations 
with the central government or other States, the granting of 
pardon, etc. Most of the State officials are appointed by the 
governor, subject in many cases to confirmation by the State 
senate. He exercises the general power of granting promo- 
tions to members of the State civil service. The Statebudget 
is generally prepared under his directions; he is the nominal 
commander-in-chief of the militia. He may grant absolute or 
conditional pardon to persons convicted by the State courts. 


The other State officers, mentioned above, are elected 
in most States directly by the people for fixed terms and 
O her Officers therefore, colleagues, and not servants, 

of the governor. In this respect, the 
members of the governor's cabinet, to use a popular term, 
are more independent than members of the national Cabinet 
who are creatures of the President, appointed and remov- 
able by him at his own wull. The State governor neither' 
appoints the State cabinet members nor can he remove 
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them. They can be removed ordinarily by impeachment 
“to which the governor is equally exposed,” when they are 
"charged with ofHcial crimes and misdemeanours by the 
house of representatives, and tried, convicted, and removed 
by the senate of the State”.# They are all answerable, 
like ordinary citizens, to the State courts. They are elected 
by the State citizens for the same term as the governor. 
And “all state officers alike, serve, not other officers, but 
the people, vho elect them; upon the people they are 
depiendent, not upon each other; they constitute no 
hierarchy, but stand upon a perfect equality". t 
THE STATE JUDICIARY. 


Every State has its own independent judicial system 
established under the State constitution. The State courts 
, are not subordinate or inferior to the federal 

btate juaicial 

Bystem antUo- Courts, but form a separate judiciary by 
gous to federal - , . ^ . 

judicial system . themselves, possessing full jurisdiction with- 
in their spheres. In regard to their general 
organization there are many similarities between the federal 
and State judicial systems. There is, in each, a hierarchy 
of courts of different powers and functions. Each State 
has, usually, three grades of courts, but some of them have 
more, There are the Justices of the Peace having jurisdiction 
over petty ‘‘police offences'’ and civil suits for triflingsums; 
there are the County or Municipal CourtSi to hear appeals 
from the decisions of the lower courts, and with original 
jurisdiction in a little higher cases; there are then the 
Superior Courts to hear appeals from the decisions of County 
Courts and having original jurisdiction in still higher cases; 
lastly, there is the State Supreme Conrty exercising, in 
almost all States, only appellate jurisdiction in all classes of 

•WilEOU. 11,0 St.iie, (1900 Edition), p. 499. 
tibid. 
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cases. No appeal lies from the State Supreme Court to 
the Federal Supreme Court. 

In two important matters the State courts differ from 
the federal courts. Firstlj', in the States the courts are 
presided over by the Justice of the Peace or judges elected 
directly by the people, whereas in all federal courts judges 
are appointed by the Executive. There are only ten States 
out of forty -eight, in which the judges are not elected. 
Secondly, each State has its own routine of procedure 
which prevents uniformity of system in all States. 

In all States judges may be removed on impeachment 
before, and conviction by the senate, on charges framed 
by the lower chamber. 

In twelve States, a judge may be removed by a resolution 
of the legislature, and in nine States by the governor at the 
Eemovui of request of the legislature. In some of the 

judges States judges may be recalled -by the 

people, for which purpose direct vote on a petition for 
removal is taken. In such States even some judicial deci- 
sions are allowed to be recalled. These things are justified 
on the ground of complete dcmocratisation of the govern- 
mental system, but such’interference by the people definitely 
leads to corruption of the judiciary, miscarriage of justice 
and i stability in the judicial S3'Stem. 

LOCAL GOVERNMENT. 

The United States of America being essentially a very 
democratic country, -all States have "local bodies directly 
Different local elected by the people, and entrusted with 
bodies. w'ork of local self-government," like 

‘police, sanitation, care ofthe poor, the support and adminis- 
tration of schools, the' construction and maintenance of 
roads and bridges, the licensing of trades, the assessment 
and collection of taxes, besides the administration of justice 
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in tlie lower grades, tlie maintenance of court houses and 
Their functions, and every other affair that makes for 
the peace, convenience, comfort and local 
good government of the various and differing communities 
of each commonwealth. All States have these elements 
of local bodies: the Township, the County the School 
District, the Town and the City, with different juris- 
dictions. All these local bodies derive their powers from 
State governments. They have their own sets of officials, 
Their officials, and exercise very limited powers of taxa- 
tion. Most of these local bodies have 
merely executive officers and boards moving within pres- 
cribed limits. Those that have also legislative bodies, are 
guided by rules very much resembling those of state legis- 
latures. There is no Local Government 'board in the State to 
exercise any ‘discretionary powers of restriction or per- 
mission’ as is seen in India. The local government 
undoubtedly forms “ the most vital part ” of the system 
of government in that country. 

DIRECT DEMOCRACY. 


Direct democracy in U. S. A, exists only in the States 
and not at the centre, while in Switzerland it exists in 
both places. From the very early days of the Republic, the 
people were allowed a direct voice in the amending of the 
constitutions. But in addition to this system of Referen- 

T.utiaMvp America have 

j.niv]o.iVC4 1 T • • • 

also adopted Initiative, a method whereby 
private citizens are allowed “to prepare and propose to" 
the people, without the intervention of the legislature, a bill 
or an amendment to the State Constitution.” Referendum 


Referendum. 


enables “ a prescribed number of private 
citizens to demand that an Act passed by ' 


the legislature shall be submitted to the people for its 
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approval and rejection.” As the practice prevails at present 
in America, 5 to 15 per cent, of the citizens — the different 
States having different percentages within this range — may 
submit an Initiative proposal; and 5 to 10 per cent, citizens 
may demand a Referendum. 

As Bryce puts it, the follov ing are the reasons of the 
for demand for direct popular legislation: 

(i) Distrust of the State Legislatures as not correctly 
representing the people and failing to pass the legislation 
they need; (ii) Suspicion of the power of rich persons and 
corporations who influence the legislators and officials to 
pass legislation which may favour only the well to do class; 
(iii) A desire to retain in the hands of the people the power 
to enact legislative measures which can more easily be 
passed by a popular vote than by a legislature; (iv) A faith 
in the wisdom, righteousness and sanctity of the whole 
‘People’ as opposed, to a distrust in the narrov’, at least 
limited, wisdom of the few. 

Both these methods of direct popular legislation, 
Initiative and Referendum, are used for ordinary legislation 
as well as for constitutional amendments. 

In actual practice, the system has not proved an unmixed 
good. In many cases, it has led to the enactment of laws 
Evils of the faulty and the rejection of those 

Bystem. useful. The method enables the 

legislators to feel less responsibility for their action inside 
the legislatures. People have not shown the same amount 
of care and wisdom in direct legislation as they have 
done in electing their representatives to the legislature. 
And it is true that an average citizen is likely to distinguish 
between two or more candidates better than to fully realise 
as to which of the bills before him are for the real and 
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ultimate good of the country, for the complexities of laws 
are too great for him to realise. - 

America has a third method of giving a direct voice to 
the citizens in the government of the countr3^ And that 
„ „ is the Recall, Avhich means calling back by 

^irect popular vote any official or repre- 
sentative who is not acceptable to the people. So far as 
administrative officials and legislators are concerned, not 
much harm is done by giving the people the power to recall 
them. In many cases, the practice may keep these officials- 
very careful and vigilant in performing their duties and the 
legislators in correctly representing the will of their consti- 
tue nts. But in several States even judges are allowed to be 
recalled by the people. Some bold advocates of Recall 
have even proposed that this device of Recall be applied to 
Federal Courts as well, but so far their attempts have failed 
to materialise. Recall of judges undoubtedly weakens the 
judicial system and even perverts it. No judiciary can ■ 
perform its duties impartially and justly unless the judges 
are secure in their office and emoluments. While Referen- 
dum and Initiative strike a blow at representative govern- 
ment, the system of Recall weakens the administration. 
But in a country like America, where even judges and 
high officials are appointed by popular election. Recall 
indicates that the average citizens are not really fit for 
choosing those officials, 

SELECT READINGS 

The same books as given at the end of the previous 
chapter contain enough material dealing with governments 
of States. In addition Statesman’s Year Book (latest 
edition) may be merely consulted about each State* 
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Chapter XVIII Government of Switzerland 

II XIX Government of U. S. S. R. (Union of 
Socialist Soviet Republic). 

II XX Government of Germany. 



Jurists may sob over the ‘vanishing rights of the 
state,’ but it is a fair guess that these rights vfill 
continue to dwindle ns our problems keep growing 
in size. The steady erosion of state powers is 
bound to go hand in hand with the increasing 
perplexity of our economic and social life. 
Nothing in the realm of political philosophy can 
be more certain than that the mterepid rear guards 
of the state-rights army are fighting a lost cause. 

— W B. Munro 

© @ ® @ 

Constitutions may result from a conquest or may 
be maintained for a time by arms ; but if they are 
obliged to rely on and have constant recourse to 
physical fotca in O’-der to prevent their overthrow, 
they are, considered as Constitutions, failures } 
because the very nature and object of a Constitu- 
tional Frame of Oovernment is to express and so 
to readjust to existing con .itions the wishes and 
aims of the citizens as to make the majority, and 
if possible the vast majority, of the people' to 
support it 


Viscount Bryce 



CHAPTER XVIII 


GOVERNMENT OF SWITZERLAND 

All Switzerland i?, so to speak, only one large town, whose wide 
and long streets, more so than that of Ssint-Antoine, are sown with 
forests, divided by mountains, and whose rare and isolated houses 
are joined only by ‘'English gardens” {Roussenu) 

HISTORY OF THE CONSTITUTION 

Switzerland is a very moun tainous country, lying in the 
heart of south-western Europe with Germany on the north, 
Austria on the east, Italy on the south, 

The Country 

and France on the west. Its greatest 
length from east to west is 226^ miles, and greatest width 
from- north to south is 137 miles ; while the total area is 
15,944 sq, miles. The height of the country varies from 
646 to 15,000 feet above sea-level. The total population 
is 4,066,400. The country is made up of .22 cantons some 
of which are very large and others smalTT'^TrEe"’' chief 
occupations of the people in the descending order of 
population, are .agr icultur e, (there being nearly 300,000 
small holdings supporting 2 millions, i. e., 53’5 per cent, 
of the total population), and oth<=r pastoral pursuits and 
manufactures. 

The people of Switzerland are ja ot a hom ogeneous 
nation, as they have very great racial, religious and 
Nature of popu- linguistic differences. They are Germans 
latioii. French and Italians. German language is 

spoken of by 69 per cent, of the people and predominates in 
nineteen northern cantons, French by 21'1 per cent., 
generally in the five w estern cantons, and Italian by 8 
per cent. According to religion, the Swiss-arc divided thus; 
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56*7 per cent, are Pro^stants, 42‘8 per cent, are Roman 
Catholics, and the rest follow other faiths. “Religious 
lines in Switzerland follow the most bizarre directions, due 
chiefly to^complicated historical and geographical causes. 
Nor do they coincide with the boundaries of the three 
greet languages’’.* Switzerland contains .a very large 
number of foreign nationals many of whom are fugitives 
from their native countries, who find this country a safe 
asylum to escape army service or punishment for political 
offences. 

' The geographical diversities of the country, the differ- 
ences of langMge and religion, as well as those of raxe and 
customs and agricultural pursuits have enabled the Swiss to 
de^op a high sense of democracy. It is for these reasons 
again, that the country has evolved truly federal institu- 
tions. Athens and Switzerland are often quoted as most 
compilete examples of democracy in the ancient and modern 
world. Switzerland being a small country^ the people 
easily take an active part in the governance of their respec- 
tive cantons. They are contented. The Government is 
patrictic, far-sighted, efficient, economical and steady * in 
the pursuit of its policy. Corruption in p ubli c life is almost 
unknown and appointments to offices are made on the sheer 
basis of merits and not for political purposes. The problem 
they have to solve is that of self-government among a small, 
stable' and ftugal people, and this is easier of solution than 
the complex problem of self-government in a great, rich and 
ambitious nation. But the methods the Swiss have followed 
would undoubtedly produce different results under another 
set of circumstances. 

The political h[stppi' of Switzerland is usually divided 
intojiye periods, w:^., the old Co nfede ration 1291 — 179S; 
* Drppts, Government and Politics of Switzerland, p, 12. 
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Fire periods of 

consiitutional 

Liitory. 


the Helvetic Republic 1798 — 1803; the 
Napoleo^nic period 1803 — 1815; the Confe- 
deration of 1815 — 1841; and the modern 
Fe deral Period from 1848 upto the present day. 

It was in the year 1291 that the thxi- e forest cantons of 
Uri, Schwyz, anc Unterwalden, situated on the secluded 
1 Old confe. shore^ of lake Luzern, but not enjoying 
deration. a similar political status, organized them- 

selves into a ‘jPerpetual .League’ Jto^ defend themselves 


and preserve "their righthful status.’’ Those were the 
days of feudal anarchy, and Duke Leopold of Austria 
soon advanced to punish these refractory cantons which 
succeeded in gaining a victory. By 1353 the membership 
of the League reached thirtsL “This was followed by 
v hat Brooks has called an Era of Military power, and 
during the fifteenth century the cantons went on increasing 
their territorv by acquisitions from neighbouring foreign 
countries’’.^ The Swiss at that time were "demo crats at 
home but not abroad.” The religious an d racial .diffe rencrs 
resulted in^civil wars, once in 1442-1450, and then again 
in 1531 and 1721. "Despite all these troubles itis'ieryl 
surprising to find, indeed, that the League withstood all \ 
foreign attacks, and Switzerland, w’hich for quite a Jong I 
time was ‘a house divided against itself,’ maintained its/ 
political entity during the unsettled conditions of thatj 
period”. t 


The second period of Swiss political history, the jlelve- 
tic Republic, lasted from 1798 to 1803. Switzerland fell 
. „ , a prey to the armies of the French Direc- 

2. Helvetic — — 

Republic. tory, and the French forced on this 

unwilling country a constitution after the model of the 


* Federal Policy, p 53. 
t Ibid. P 54. 
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Constitution of the Year III. The countr y was divided i nto 
t\y^ty-two_departments each with its loc al leg islature 
maintaining its autonomy. A bicameral legislature, consist- 
ing of a Senate and a Grand Council, was established for 
the whole country. Outwardly pretending to establish a 
republic in Switzerland, the French could not conceal the 
real object of their occupation. They cqiifiscated the state 
treasure at Bern and drew a huge sum of ir^pney and a large 
number of soldiers from the cantons to invade other coun- 

It , 

tries. The cantons then rose into revolt and the French 
massacred the Swiss without distinction of sex or age. The 
wmr between France and Austria at once converted Switzer- 
land into a field of battle. 


Napol eon t henjent his.J:rusted,general Ney to restore 
or4et. Swiss representatives met at Paris and passed the 
3 Nnpoieonic (1803) 'with which began 

the third period of Swiss history. But 
this Act failed to free Switzerland from French influ- 


ence, and with the fall of Napoleon in 1813. ended this 
period. 

The celebrated Congress of Vienna re-organized the 
political map of Europe. The Swiss, though they failed to 

4. Confederation receive back their lost territories, ^ined a 

liberal constitution known as the Pact of 
1815, which marked the beginning of the fourth period. 
All the cant tons were reeggnised as /equal in political status, 
each having,oneyote in the national Diet. They were given 
full local autonomy. In July 1830, the Swiss effected im- 
portant reforms in their constitution. 

In the year 1845, Switzerland witnessed the deadliest 
of civil wars, when the seven Catholic cantons Luzern, 

5. Modern Uri, Scliwyz, Unterwalden, Zug, Freiburg, 

Pedexai Period. Nalais forrned a separate league, called 
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the Bewaffneter Sonderhmtd, and threatened a secession. The 
Feder al Diet sen t its army of 100,00>9 strong under General 
Dufour who defeated the 90,000 strong of the rebellious 
colons after a fight of ten days (November 10-19, 1847), 
and stopped the secession. The constitution was revised in 
1848, to satisfy some of the demands of the Catholic can- 
tons. With this new constitution, which was further 
revised in 1874, began the fifth period of Swiss history, and 
this is the period of the modern federation of Switzerland. 


THE CONSTITUTION OF 18^^ 

The constitution of 1848 represented a~cbm^qmise and 
therefore it reflected the '-groyLtlx-oi the new ideas with an 
attempt- to retain the ancient practi ces* *.* The powers 
conferred upon the Federal government w^e strictly limit- 
ed. “These powers existed only in Diplomatic and Military 
affairs, together with certein economic matters, such as 
p osts, customs, and weights and measures, in respect of 
which concerted action could not be neglected if the people 
w’cre to retain any sort of unity”.! The actual working of 
Insuffidanoy of Constitution dictated the necessity of 

the Consut^a- greater centralisation the movement for 
which “particularly desired to abolish .the 
separate judicial systems of the can.tons, to unify and codify 
the law and to • create a permanent Federal Tribunal. It 
was also desired to n atio nalise the railways under Federal 
ownership, and cause legislation to be referred to the entire 
Swiss people, not as inhabitants of certain Cantons, but as a 
single and unified Court' of Appeal”. 5 

Th ese mu ch n eeded chan ge s •were incl uded . in the am en^ 
ded constitution of 1874, .which was first passed by the 


■* Select ConstitatioDB of the World, p 426. 
t Ibid, p.427. 
t Ibid, P.428. 



MODERN GOVERNMENTS 


legislature and then finally voted upon by the people. This 

. constitution is nearly half as long again as 
Nature of tho _ _ — 

Constitution the Constitution of the United States of 
of 1874. . , 

America. The Swiss constitution delimits 

"the competence, legidativc/, and administrative, of the 
federation on the one hand and the Cantons on the other". 
/It stands as a "patient compromise between the advocates 
*of cantonal rights’and those of fedeial rights," hence its 
prolixity which is. tiresome, but because "it anticipates and 
prevents causes of internal friction and possibly of civil 
strife, it takes high rank among the political virtues.” t' 
The framers of the Swiss constitutions were not believers in 
Montesquieu’s doctrine, therefore "they did not provide for 
the separation of powers with an elaborate system of checks 
and balances in the government which they created.”! In 
this respect, the Swiss constitution is in strange contrast 
with the U. S. A. constitution. The swiss established a 
truly federal government of the twenty-two cantons, or 
strictly speaking, of the nineteen full cantons and six half 
cantons, enumerated in the preamble. No provision is made 
^ for the admission of new states, and if this is to be done the 
constitution must be amended. On the other hand, the 
U. S. A. constitution contains a definite provision for ad- 
mission of new states. 

As the Swiss civil war took place before 1848, the 
modern constitution preyenjts tlm possibility of secessionist I 
movements by forbidding all treaties of a political character 
Its Chief fea- between the cantons. The U. S. A ron<? 

tureg . . ’ 

titution states that federal law shall be 
executed by federal officers, and state law by state officials, 

t Rolitica of Switzerland, p, 48, 

t Ibid, p, 50,' 


Its Chief fea- 
tureg. 
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but in Switzerland there is no such line of demarcation. 
Swiss citizenship is not formally defined in the constitution, 
but it is provided that ‘ ‘every ci tizen of a Canton is a Swiss 
citize n." The constitution does not co ntain a biU^of rights 
as such, but personal rig hts are defined at some length,' 
Equality of all citizens before the law (Art. 4), freedom of 
conscience and belief (Art. 49) and free exercise of religious ’ 
worship (Art, 50), and freedom of the press are guaranteed. 
But Article 52 forbids the ‘‘foundation of new convents or^ 
religious orders, or the re-establishment of those w’hich have/ 
been suppressed.” The citizens are also guaranteed the right 
of petition and the right to form associations, provided these 
associations do not employ anything illegal or dangerous to 
the state. It is interesting to observe here that the 
people had the^^ejinguistic, religious and racial problems 
to so lve as are confronting Indian statesmen, and the estab-^ 
lishment and successful working of j;he,Swiss federation is, 
therefore, a very valuable lesson to people in India. 


Chapter I of the constitution contains General Provi- 
sions ■which also include the powers that are exercised by 
/Division of the federal government in Switzerland. 

' Article 2, which defines the object of the 

Confederation, supplies the ke 3 ’-note to federal powers. 
The purpose ^ the Confederation , is ‘‘to ensuic the in- 
dependence of the country jgainst the fo^gnir, ~t(rmain- 
'tain peace and order within its borders, to protect the liber- 
ties and rightsof itsmembers, and to promote their common 
prosperity," and, therefore, thefederal government hasvety^ 
limited and clearly specified powers. Article 3 makes this 
very clear. ‘‘The cantons are sovereign so far as their 
sovereignty is not limited by the Federal Constitution, and 


as such they exercise all rights which arc not delegated to 
the Federal Power, “ The Confederation guarantees to the 
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cantons their sovereignty; inalienability of their territories, 
and rights of their citizens (Article 5). The constitutions 
of the cantons are free from federal interference, provided 
they “contain nothing contrary to the provisions of the 
Freedom of Federal Constitution,” maintain represen- 
cantons. tative or democratic republicanism, and 

are accepted by the majority of the people of the cantons 
con'cerned. The cantons cannot form political alliances 
between themselves, tliough they may cooperate for other 
purpo^s. They curiously enough, “retain the right to 
conclude ^treaties with foreign states in respect of mattersof 
public economy and police and border relations,” provided 
all such arrangements contain nothing prejudical to the 
rights of the Confederation or of other cantons. But all 
communication between cantons and foreign governments 
must take place through the Federal Council. No canton! 
or half-canton may maintain more than 3D0 armed men as a j 
permanent military force. This is a provision which is not/ 
generally found in most other federal constitutions, becaus^^ 
defence and the allied institutions are everywhere within 
the competence of the federal government. But the disci- 
pline of Swiss cantonal forces? is regulated by federal laws, 
and in case of necessity the Confederation acquires ‘'the 
right of exclusive and immediate control over all men not 
incorporated in the federal army and of all other military 
resources of the Cantons.” This obviates the possibility 
of any cantons assuming a threatening attitude against the 
Confederation so as to declare a civil war. In case of any 
dispute between cantons or the outbreak of rebellion or 
disorder, the Federal Council deals with the question and 
even assumes alpaost dictatorial pov ers, should the situation 
require it. On the whole, the cantons retain very large 
po'wers inside the Confederation, 
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Powers of the 
Central Govern' 
ment. 


Apart from laws relating to the organization of tlie 
a rmy , including declaratio n, of war and making.jD f„.peace t 
and the defence of the country and foreigr^— relations, the 
Confed erati on has the sole control of wa ter pow er, pos^ 
and te legrap hs, all fe deral roa ds and brWges, aeria l, naviga - 
tion, foreign exchange rate, coinage , v/ei ghts a nd mea sure s, 
miruifacture and sale of gunpowder, rqa r« 
ria^ laws, and laws relating t o e xtraditi on. 
It has the power to legislate in regard, to 
"civil capacity; all legal questions relating to commerce 
and transactions affecting movable property (law of obliga- 
tions, including commercial law and the law of exchange); 
literary and artistic copyright; the protection of industrial 
inventions, including designs and models; and sjits for debt 
and bankruptcy," judicial organization, legal procedure, 
penal trade in food stuffs and other household 

commodities, and customs in general. The Confederation 
demands of the cantons to make provision for free and 
compulsory education. 

Wfth regard to finances. Article 41 empowers the 
Confederation to impose "stamp duties upon title deeds, 
Federal Bources receipts for insurance premiums, bUIs__of_ 
of revenue, exchange, and similar instruments” and 
such other documents, subject to the condition that one- 
fifth of the net produce of stamp duties must be paid to the 
contons. Article 42 lays down further resources of federal 
revenues, vi^ , reven ue from feder al property, revenue from ‘ 
federal customs collected on the frontier, receipts from posts 
and telegraphs and gunpowder monopoly, half the gross 
receipts from military exemption taxes* collected by the 


• Military service is compulsory in Switzerland, and for certain rea- 
sons exemption to some persons may be granted on payment of 
exemption taxes, (Article 18). 
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cantons, stamp duties, and cantonal contributions accord- 
ing to the wealth and taxable resources of the cantons. 

All other powers not specifically given to the federal 
government by ihe constitution are reserved to the cantons 
THE FEDERAL LAGISLATURE 
The Swiss Federal Legislature is called the Federal 
Assembly ihimdes and^ consists 

of two Houses: the National Council and 


Bicameral 
legielature. 

the Council of States. 

The National- Council is the lower or popular ^branch of 

the legislature. It is composed of deputies elected by the 

, people, by means of manhood suffragei on 

I.ower Cham- . . 

berj its composi- the basis of proportional representation, 
there being one deputy for each 22,000 of 
the population. ‘Tractions geater than 11,000 arc 
reckoned as 22,000" for the purpose of representation. 
There are cantonal districts which form the electoral 
districts. There being very great differences in the popu- 
lations of cantons and half -cantons, some of the smallest of 
them have only one electoral district and only one deputy. 
The canton of Uri has only one deputy for its population 
of nearly twenty-three thousand, whereas Bern has 31 
deputies and Zurich 28, The total strength of the Natio- 
nal Council was 187 after the elections of 1939. Its life 
has been raised from 3 to 4 years, according to a law 
passed in 1930. The house is not dissolved 
earlier than four years because there is no 
parliamentary executive responsible to the legislature. 
The election takes place, after every four years, on the 
last Sunday in October. "Every citizen of the Republic 
who has entered on his twenty- first year is entitled to a 
vote; and any voter, not a clergyman, may be elected a 
duputy." No man can at the same time 
be a member of both branches of the 


Its term. 


Members; tbe:r 
qualiSca'ionji. 
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Federal Assembly. Each deputy gets, besides his travelling 
expenses an allow’ ance of 25 francs for each day he 
attends the house. The sessions are held regularly, four 
Sessions, when times a year, in March, June, September, 
and December. The house chooses its own 
President ane Vice-President for each session, “neither 
being eligible forTEh'e” office in the next consecutive ses- 
sien," e. ?., for the next year, because alb sessions held in 
one year are, by a legislative fiction, treated as one session. 
In case of eq uality of votes the President ^has a casting 
votes, so that in voting on ordinary measures he can vote 
Its presiding twice, but in the elections of members of 

officer. committees and bureaus, he votes in the 

Same wmy as other members. “The President, ,oL, the 
National^Council is far frpm_„being, as .powerful and 
inil uentiar’ as the-speaher of the American House of Repfe* 
sentatives. “Nevertheless, the former office is considered 
a great prize by ambitious parliamentary leaders and those 
men who have been so fortunate as to attain it enjoy a 
special prestige among their party associates. The same is 
true of the corresponding office in the Council of States".* 
Tbs Council of States is the Upper House of the Swiss 
Federal Assembly. Like the senate in U.S.A. and 

^ ^ Australia, it is composed of -the representa- 

Upper Chamber. ... , — T"'' 

^tiyes of the cantons each of which sends 

two members. So that the total membership is for ty-four 

for the tw’ent 5 ’^-tw’o cantons. Each half-canton, however, 

sends only one representative. Curiously 
Its strength, , ,, , o • . . , ' 

enough, the Swiss constitution does not 

determine the method of electing members of the Council 

of States; it does not fix their qualifications— all these 

matter's being left to the discretion of the cantons. It does 


•Governmant and Politics of Switzerland, pp. 79— 80*. 
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How coEBti. not even provide for the exclusion of minis- 
ters of religion from this bouse". =» The 
constitution, nevertheless, lays down that the cantons 
W’ould pay the salaries of their respective representatives. 
Even then, their is a growing tendency among the cantons 
toward uniformity. For example, in most cantons the rep- 
resentatives to the Council of States are chosen by direct 
popular election. In some cantons the cantonal legisla- 
tures choose these representatives. A three-year term is 
becoming the general rule, although in the case some 
cantons the term of the representatives varies -from one to 


Term of mem- four years. The cantons are at liberty to ■ 
recall the representatives and send others 


instead. But there is a provision in Article 91, “which ‘ 
seems rather inconsistent" with this authority for recall, - 
jj/jj., the members of the Council of Statates “must not be 
instructed as to their votes in that body." 

All the cantons pay the salaries and mileage to their ; 
representatives at the same rate as is fixed by the federal 
Members paid government for the payment of members 
by Oantona. National Council. But the federa- 


tion pays the members of the Council of States compensa- 
tion for serving on legislative committees. Members of 
the Council of States cannot, at the same time, be mem- 
bers of the lower House or of the Federal Council. 

The Council of States elects its own President and 
Vice-President in the same way as the lower House. But 
Pres ding members of the same canton cannot be 

elected to both these offices for the same' 
sessions, nor can any of these officers be elected from 
among the representatives of the same canton for two con- 
secutive sessions, (Article 82). The Vice President of one 
• Government and Politics of Switzerland, p 83. 
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year is customarily promoted to the office of President for 
the next year. AH the sessions held in one year are con- 
sidered to be parts of one session. In case of a tie the 
President exercises a casting vote. 

The Council of States and the National Council cons- 
titute the Svfiss federal lagislature, ?. e., the Federal 
_ , Assembh'. All legislative measures, be 

Federal Legis- they resolutions or bills arc prepared by the 
Isture, 

Federal Council. The members of the 
legislature or the people (when they initiate a measure) 
generally intimate their intention to move a measure 
along certain lines and the Federal Council drafts it, 
though some members or sometimes the people even send a 
complete draft. When a session is about to be held, the 
Federal Council places the complete list of resolutions and 
bills, meant for the seassion, before the Presidents of the 
Council of States and National Council. These two. 
decide between themselves as to which of the mersures 
are to be first discussed in each of the two Houses. It may 
be mentioned here that when a particular measure is intro- 
duced in one House, it is supposed to have been introduced 
in the Federal Assembly, so that even if it is defeated in 
one House it is still considered to be before the other. The 
Houses have equal powers. In case of conflict between 
them, each House appoints a small committee to confer 
with that of the other, and generally a compromise is rea- 
ched. But in case no compromise is arrived at, the measure 
fails. "Conflicts of this character, however, have never 
been pushed to the point of constitutional crisis in Switzer- 
land’’.* Contrary to the practice in many other constitu- 
tions, the Swiss constitution does not contain any "provision 
for deciding an issue on which the Houses may differ, but 

•Government aud Politics of Switzerland, p, 96. 
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differences are neither frequent not serious, because the 
Council of States is from its mode of choice practically no 
more conservative than the larger House. The ultimate 
control of legislation reserved to the whole people makes 
this omission unimportant.”*' 

The powers of the Assembly “extend into every field 
of government" that is within the competence of the federa- 
tion. These powers of the two Houses have thus been 
summarised ; 

(1) “They exercise the sovereignty of the Confederation 
in its dealings with foreign powers, determining questions of 
peace and war, passing all enactments concerning the federal 
army, and taking the necessary measures for maintaining 
the neutrality and external safety of Switzerland." 

(2) “They maintain the authority of the Confederation 
as against the Cantons, taking care to pass all. the measures 
necessary for fulfilling the federal guarantee of the cantonal 
constitutions, and deciding, upon appeal from the Federal 
Council, the validity of agreements between the Cantons or 
between a Canton and a foreign power," 

(3) “They exercise the general legislative powers of 
the Confederation, providing for the carrying out of the 
Federal Constitution and for the fulfilment of all federal 
obligations." 

(4) “They pass upon the federal budget and control 
the federal finances". 

(5) “They organise the federal service, providing for 
the creation of all necessary departments or offices and for 
the appointment and pay of all federal officers." 

(6) “They oversee federal administrative and judicial ac- 
tion, hearing and acting upon com plaints against the decisions 
of the Federal Council in contested administrative cases.” 1' 


' Modoru DemooraoieB, Vol, I, p 3a6, 
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Joint sessions. 


(7) -“With the concurrence of the people, they revise 
the Federal Constitution".* 

The above description shows that the Federal Assembly 
exercises legislative, executive and judicial powers. This 
is so. because the Swiss have not followed Montesquieu’s 
principle of separation of powers, and the Swiss executive 
is not responsible to the legislature but merely carries out 
the latter's will, and the Swiss judiciary too is not the 
supreme judicial authority, unlike the U.S.A. Supreme 
Court. 

The two Houses meet in joint session for electing the 
members of the Federal Council, its Presi- 
dent and Vice-President, the Federal 
Chancellor and other important federal officers. 

The records of the Assembly are kept in all the three 
languages, German, French and Italian, and members are 
Records of the free to speak in any of these. The procced- 
legijlature. Houses are marked by very 

great dignity and decorum, and absolute silence is observed 
when a member is speaking. The members know their busi- 
ness well and as the strength of each House is manageable, , 
all matters are carefully and thoroughly discussed. Military 
matters are specially treated wuch thoro.ughness, because, 
military service being compulsory in Switzerland, the mem- 
bers speak with personal knowledge and exhibit great 
interest. "Educational standards are high in both houses, 
Qaslitv of three-fifths of the National Councillors’and 

membership. three-fourths of the members of the Council 
of States being men of university training". t The members 
are those who have usually acquired even foreign university 
training. Party spirit is not so highly demonstrated in the 


* The State, (Edition, 1980 A. D.). para, 696. 
t Government and Politics of Switzerland, p, 98. 
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Swiss legislature as in the U. S. A. Congress. The average 
member in the Swiss legislature “is solid, shrewd, unemo- 
tional, or at any rate indisposed to reveal his emotions. He 
takes a practical common sense and what may be called 
middle-class business view of questions, being less prone than 
is the German to recur to theoretical first principles or than 
is a Frenchman to be dazzled by glittering phrases”.* He 
attends the House regularly and punctually. “These quali- 
ties of the individual have given its peculiar quality to the 
Swiss national legislature. It has been the most businesslike 
legislative body in the world, doing its work quietly and 
thinking of little else. There arc few set debates and still 
fewer set speeches. Rhetoric is almost unknown . . . 
Speakers arc not interrupted and rarely applauded . . , In 
the National Council members speak standing, in the Coun- 
cil of States from their seats”. t 

THE FEDERAL EXECUTIVE M 
The Swiss Federal Council iBmidesrath'), the name given 
to the executive, is of a peculiar type. Viscount Bryce thus 
Collegiate describes its^ unique ness : “In no other re- 

Eseemive. public is executive power entrusted to a 

Council instead of to a man, and in no other free country 
has the working executive sojittle^o dq wdth party politics. 
The CouncilJsjnqt ^ cabinet, like that of Britain, and the 
countries which have imitated her cabinet system, for it docs 
not lead the legislature, and is not displaceable thereby.' 
Neither is it independent of the legislatute, like the exe- 
cutive of the United States and of other republics which 
^ have borrowed therefrom the so-called “Presidentialsystem,” 

■ and though it has some of the features of both those 
schemes, it differs from both in having no distinctly partisan 


» Modern Democracies, Yol. 1, p. 387. 

t Ibid. p. [88. Cf Government and Politics of Switzerland, pp. 97— -98. 
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character. It stands outside party, is not chosen to do party 
work, does not determine “party policy, yet is not wholly 
without some party colour’’.' 

The Federal Council consists of seven members elected 
for a four-year term by the Federal Assembly meeting in a 
How consti- joint sesson. Casual vacancies are also filled 
(uted. Assembly for the remainder cf 

the outgoing member’s term. Any Swiss citizen eligible 
to the National Council may be elected a Federal Coun- 
cillor. But not more than one person from any one 
canton can be chosen for the Federal Council (Art. 96). 
Another restriction has also been placed, by a law, on the 
method of election ; “Persons related by blood or marriage 
without limit in the direct line and up to and including the 
fourth degree in the collateral line, husbands who have 
married sisters, and also persons connected by adoption, 
may ijot at the same time be members of the Federal 
Council . . . Whoever enters by marriage into any such 
relationship thereby gives up his office’’ By conventiorv<s>j 
each of the two biggest cantons, Zurich and Bern, have 
alv ays been given a member, and the remaining-fiveV seats 
are distributed between the other cantons, one or two being 
usually assigned to those in which French or Italian is the 
predominant language. Mjjmbers who offer themselves for 
re-election are usually re-elected, there having been only two 
exceptions to this since 1848. Consequently, they are very- 
experienced men, and there have been cases of members 
holding office for fifteen to thirty years. Though there is 
nothing in the constitution to warrant it, members have 
usually been selected from the Council of States or the 
National Council. But they have then to resign their seats 


* Modern Democracies. Vol. j, pp, 393-94. 

t Quoted in Government and Politics of Swifczerland, at pp, 104—105, 
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in the legislature. This ensures complete separation of the 
executive from the legislature. 

Each year the Federal Assembly elects one of the 
Federal Councillors to act as President and another as Vicc- 
Eieoted Preai- President. The Vice-President of the 
of.the execu- outgoing year is usually elected as President 
for the year following. No man can act 
as President or Vice-President for two oonsecutm years. The 
Swiss President is merely the chairman of the Federal 
Council, represents the Confederation on ceremonial occasion 
at home and abroad, conducts the business of tfie Council, 
supervises its work in general, and in urgent cases action 
on behalf of the latter, and in case of a tie in the Council he 
has a second vote. He has, however, no power of veto over 
legislation, and is, like any other member of the Council, 
Head without in charge of one of the departments of 
powers. administration. He has no special privileges 

or powers and is, otherwise, a mere figure-head. He has 

« • » 

often been described as ‘A President of No Great Importance.* 
And there is some justification for this, because his term is 
short and he does not exercise any powers which are vested 
in the American or German, or even the French President. 
And even as we say this, "the federal presidency commands 
considerable influence and is the most distinguished office 
open to political striving in that country.” 

Each Federal Councillor gets a salary of 25,000 francs 
a year, the President getting an additional sum of 1,500 
francs. 

Under the powers granted to it (Art. 102), the Federal 
Council directs all federal business in accordance with the 
decrees of the federation; "ensures the observance of the 
Constitution and the laws and decress of the confederation 

* QoTlJrnm^nt and Politics of Bivilzerland. p. HO. 
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and Federal concordats." and takes necessary steps to that 
.Duties of the end; guarantees the observance of Cantonal 
Federal Council. Coj^gti^^tiosn; "drafts laws and decrees for 

presentation to the Federal Assembly and reports upon 
proposal submitted by the Councils or by the Cantons”;^* 
provides for the execution of federal laws and judgments of 
the Federal Tribunal, and agreements and arbitrations 
between Cantons; makes all administrative appointments 
not done by the Assembly; examines and approves treaties 
concluded between cantons or with foreign countries; con- 
ducts all foreign affairs of the country; ensures the external 
and internal safety of Switzerland in urgent cases, calls out 
the militia to keep internal order, and isin charge of federal 
army; administers federal finances; gives account of its work 
to the Assembly and makes such special reports of its work 
as the Assembly may demand. 

For the conduct of these multifarious activities, the 
Federal Council has created seven departments of adminis- 


Depaitmpnts of tration to carry out the wishes of the 

administration. At-,-,-, , 

Assembly. These are the departments of 
Foreign Affairs, Justice and Police, Interior, War, Finance 
and Imposts, Industry and Agriculture, and Posts and Rail- 
ways. Each member is in charge of one department. 
Formerly, the President used to be in charge of Foreign 
Affairs, but the- practice hasrecentlj’ been discontinued, and 
the ^portfolios are radistributed betw’een members each year 
Apart from the chief member in charge of a department, 
there is also assigned a substitute head" for that depart- 
ment, the latter himself being the chief of another depart- 
ment. This system ensures an efficient working as it enables 
the members to acquire first hand knowledge of the intrica- 
cies of all departments in turn. 




See Ante, p. 526, 
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The Federal Council -generally meets twice a week a"t 
Bern, the quorum being four. Decisions are arrived at by 
Woiking of tbe a majority vote. The executive system 
Federal Council, “collegiate” the members are not 

debarred from openly opposing in the Assembly the measures 
introduced by their colleagues, and this is possible because 
each Federal Councillor is generally responsible for his 
actions and the Council as a whole is not responsible to the 
legislature, in the sense in which the British Cabinet is 
responsible to Parliament. Even when a particular measure 
is introduced into the Assembly with the unanimous consent 
of the Council, and the Assembly rejects it, “the ministers 
do not even have the choice betw’cen submission and 
dismissal; they submit and obey with good grace”.* And 
the ministers continue to work, so that the Council is, in 
this respect, like the civil service in any other country, 
with this difference that appointments, i, e., elections, to it 
are formally made every four years. The members of the 
Federal Council can attend, and speak in, any of the Houses 
of the legislature. They can freely take part in debatesand 
are even subjected to interpellations. But not being members 
of the Assembly, they cannot vote. They carry out the 
wishes of the Assembly w'hich holds the final authority in 
Swiss politics. 

The Federal Council drives its powders from the consti- 
tution and is not "representative of some other executive 
‘ authority in the state.” It is not based 

Jsot responsiblo 

to the legisla- upon the system of formation of the cabi- 
net from the party in majority and it has 
no prime minister, so that the members are "elected notonly 
from different party groups but from party groups funda- 
mentally opposed to each other,” and exhibit great etprrifde 


* Government and Politics of Switzerland, pp. 
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eorpi. It depends for its policy upon the Assembly,- and it 
"cannot dissolve the legislature and appeal to the electorate 
for a decision in its favour,” and the Assembly too 
"cannot dismiss the executive councillors out of hand.” 
In spite of these peculiarities the Council v,'orks efficiently 
and compactly due to its short size, the long experience of 
the members and the great influence they exercise in the 
Assembly through the members of the various parties to 
v.’hich they belong, and its power of making appointments. 
During the Great War (1914*18), the Assembly had 
endowed the Federal Council with almost unlimited powers 
"to take all measures necessary to the security, integrity,- 
-and -neutrality of Switzerland, and to protect the creditand 
economic interests of the country,” and for this purpose it 
was given "unlimited power to meet expenses” and "to 
conclude all necessary loans,” all this subject to the provi- 
sion that it rendered to the As-scmbly at the latter’s next 
session an account of how’ it had exercised these "unlimited 
powers.” 'Ihus, what was given at that time certainly 
increased the influence of the Council for a long time to 
come.# 

Viscount Bryce thus speaks in admiration of this system 
of the Swiss executive: "It provides a body which is able 
not only to influence and advise the ruling Assembly with- 
Bryoe on its out lessening itsresponsibility to the citizens 

importance. i. .1. i_* t. t • • 

but which, because it is non-par tisaiii can 
mediate, should need arise, between contending parties, 
adjusting difficulties and arranging comprom’ses in a spirit 
of conciliation. It enables proved administrative talent to 
b? kept in the service of the nation, irrespective of the 
personal opinions of the Councillors upon the particular 
issues which may for the moment divide parties . . It 
• Government and Politics of Switzerland, pp, 114 . and 125— 126 , ' 
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secures continuity in policy and permits traditions, to be 
formed”.^ 

• And apart from all criticisms of the Swiss Federal 
Council and suggestions for its reform, it may confidently 
Success of the said that “the Swiss executive has deve- 

Pederal Council- foped high efficiency within thelimitsof its 

powers and opportunities," and it has succeeded in carefully 
balancing the 'relations between the three nationalities, 
French, German and Italian, that inhabit thesmall country. 

Before concluding this description of the Swiss execu- 
tive, mention may be made of an important federal officer, 
the Chancellor, provided for in Article 105 of the constitu- 


The Chancellor. 


tion. This officer is elected every four 
years by the Federal Assembly, and holds 
office concurrently vith it. He acts as the General Secre- 
tary of the Federal Council and the Federal Assembly, and 
‘.’is under the special supervision" of the former. All steno- 
graphic work, work of translation, keeping of records and 
documents, and the formal organization of elections and 
of initiative and referendum votesr etc., form the duties of 
the Chancellor. All federal laws require his signature, not 
for their validity but for their accuracy. He is, thus, a 
mere “glorified head clerk” and his name must not lead one 
to consider him as great and powerful a figure as the 
German officer of the same name. 

THE FEDERAL JUDICIARY 
The constitution establishes a ‘Federal Tribunal for the 
administration of justice in Federal matters’. At present it 
consists of 26-28 members, with 9 supple- 
mentary judges. They are all appointed 
6y the Federal Assembly for a term of six years and are 
eligible for re-election. One of them is appointed President 


Itfl compo ition. 


f Mod^in Democracies Yol. I, pp. 398 — 99, 
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and another Vice-President, each for a two-year term, and 
none of them is re-elected for another consecutive term. 
The salary of the President is 27,000 francs a year, while 
each of the others receives 25,000 francs. Any Swiss 
citizen eligible for election to the National Council, irres- 
pective of his legal ability and qualifications, may be elected 
a member of the Tribunal (Art, 108), provided he is not a 
member of the Legislature or holder of any -other office 
simultaneously. It seems to be a curious fact that the 
constitution, at least in theory, does not lay down legal 
qualifications for a judge, although in actual practice only 
persons who possess legal-ability are elected as judges. 

The Federal Tribunal has jurisdiction to try all civil 
cases between the Confederation and the cantons; between 
Confederation and corporations or indivi- 

Its jarisdiotion. 

duals; betw’een Cantons themselves; 
between- Cantons and corporations or individuals. It has also’ 
the power to try penal cases involving high treason against 
the Confederation'and revolt against the constitution; all 
crimes against Law of Nations; crimes and political offences 
'necessitating the intervention of the Federal army, and 
charges against Federal officials.’ It has also jurisdiction 
with regard to "conflicts of jurisdiction between Federal 
authorities of the one part and Cantonal authorities of the 
other part; disputes between Cantons in matters of public 
law; complaints of violation of the constitutional rights of 
citizens and complaints by individuals of violation of 
concordats and treaties”.# Curiously, the Tribunal has no 
power to adjudge the validity of laws passed by the legisla- 
ture and in this respect it is quite different in its prestige 
and influence from the U. S. A. Supreme Courd which is 

independent of the legislature and the executive in America, 

- -- _ _ ■ 

• Article 113 ol the oonstitHtion 
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“So that, because of its limited power and the mode of elec- 
tion of the judges and their tenure as well as the control 
of the legislature over the judiciary the Swiss have failed 
to establish an impartial and a powerful federal judiciary, 
and this becomes more noteworthy when it is remembered 
that they copied the Americans in several respects.”* Al- 
though it is true that the scope of jurisdiction of the Swiss 
judiciary has been constantly increasing, it seems improbable 
that it W'ill ever attain the constitutional position of the 
Supreme-Court of the United States, and particularly possess 
the power to declare legislative acts unconstitutional. It 
would be contrary not only to Swiss but to continental tradi- 
tions as well. '' And the reason is clear: the Swiss have not 


provided for separation of powers; the Swiss legislature is the 
most powerful part of governmental machine and even that 
is under the people’s constant watchful eye, who exercise 
direct control by means of Referendum, Initiative and Recall. 

The judges of the Tribunal are so chosen as to repre- 
sent all the three national languages. The seat of the 

, . Tribunal is at Lausanne, the capital of the 

Its viOrBing. 

French speaking canton of Vaud. This was 
arranged as ‘a graceful concession to the feeling of the 
Romance of Switzerland’, and also to keep the Tribunal 
free from the political atmosphere of Bern. The Tribunal 
is divided into three divisions each with eight judges, to try 
cases of public law and civil law. In trying criminal cases, 
the Tribunal is assisted by juries each consisting of twelve 
members chosen by lot from amongst the fourteen that are 


selected out of a list of 54, each party to the suit having the 
privilege to object to twenty names on this list. The jurors 
receive 25 francs per diem for services rendered. 


* Federal Polity, pp. 186—87. 
t Government and Politics of Switzerland, p. 177, 
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POLITICAL PARTIES 

"The parties play a role far inferior to that of a party 
in France or England, because in the executive sphere the 
Absence ofacute Houses cannot displace the Ministers, and 
party spirit. legislative sphere the Houses have 

not the last word since that belongs to the people”.^ Apart 
' from this, there are other reasons for the absence of acute 
party spirit in Swiss politics. The sessions of the legislature 
are short and hence there is no time for dev'elopment of a 
party; the members in the legislature sit district-wise and 
not in party blocks. The national government has few 
rewards to bestow upon its supporters, because the cantons 
enjoy vast powers. Appointments in the national govern- 
ment are made not for political purposes but on the basis of 
merit; the emoluments of office are too low to attract the 
attention of pushing men who seek favours The Federal 
Council is elected on the basis of proportional representa- 
tion and this does not encourage the formation of cliques. 
The existence of referendum and recall do not create parties 
in such a small country where voters always feel inclined to 
vote for their neighbours, measures attracting greater atten- 
tion than men; and neighbours are more likely to support 
the favourite raeasures than candidates run by parties. 
And lastly, the Swiss people are. by nature, business-like 
men, and not made up of the stuff of which political 
parties are generally made. They dislike demonstration at 
elections. 


In the -beginning, political parties were formed over the 
question of States’ rights. Catholic Conservatives, who 
Old parties. themselves “Federalists,” insited on 

the guarantee of cantonal rights. It is of 
interest to observe here that the political party of the same 


Modern Democracies, vol. 1, p.390. 
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name (Federalists) in America, under the leadership .oi: 
Hamilton and Washington, stood for strengthening the 
central government and not the State governments, and 
thus pursued a po]ic 3 ’ in contrast with that' of the Swiss 
Federalists. The other part}’, in Switzerland, was that of 
the Liberals who called themselves “Centralists” and fav- 
oured the extension of the power of the federal government. 
The War of the Sonderbund ended in the defeat of the 
Catholic Conservatives who, though defeated on the field of 
battle, continued with admirable organization and harmony. 
The victorious Centralists, later on, became divided into 
“Radicals’’ (Independent Democratic) and the ‘Right 
Wingers.’ The strength of the Radicals continued to 
increase, as their advocacy for the adoption of referendum 
and initiative in the federation gained popular support. 
T he constitutional revision of 1874 w as a decisive victory 
for the Radicals who soon dominated Sw’iss politics. The 
Right Wingers soon disappeared. But Radicalism, in its 
turn, gave birth to Socialism which captured six seats in 
the National Council in 1890. The Socialist movement 
could not make much headway. “Already, however, Swit- 
zerland has attained a higher degree of democratic control 
than any other countrj’, and, it has also made great strides 
towards collective ownership of its great industries. It is 
doubtless because of these facts and the wide diffusion of 
small property holdir gs that Socialism has remained rela- 
tively so weak in Switzerland as compared wdth Germany 
and France”.# 

Thus, the Catholic Conservatives and the Independent 
Democratic Radicals are the only important parties in 

Present pnriics. Switzerland. The former gain a good 
following in the upper House and form a 


*■ Government and Politics of Switzeila''d, p.296, 
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Strong minority. They have a majority in the popular 
chamber, particularly because they are very strong in the 
biggest and most populous cantons that send a very large 
number of representatives to the National Council which is 
formed on a population basis. 

AMENDMENT OF THE CONSTITUTION 

The constitution provides for its complete or partial 

amendment at any time. “When either division of the Federal i 

„ , . , , Assembly passes a resolution for the total 

Two kinds of 

revision, partinl revision of the Constitution, and the other 
division does not agree or when 50,000 
Swiss voters demand a total revision, the question whether 
the Constitution ought to be revised is in either case sub- 
mitted to the people vho vote Yes or No. If in either case 
a majority cf the Swiss citizens who vote pronounce in the 
affirmative, there shall be a new election of both Councils 
for the purpose of undertaking the revision.” (Art. 120), 
A partial revision may take place in one of the follow- 
ing two ways: (1) When 50,000 Swiss voters initiate a 

, measure for partial revision, either by a 
How a partial 

revision takes simple desire or by presenting a complete 
draft of the amendment. But in the former 
case the Federal Council proceeds to draft the amendment 
after the ^Federal Assembly approves of the demand for 
revision along the general lines; and in case the Assembly 
disapproves, the question whether there shall be a partial 
revision of the constitution is referred to the people. And 
if they initiate a complete draft, the Assembly may propose 
its own draft, when both of them are referred to popular 
vot e. (2) An am endment to the constitution may be proposed 
by either, or both, branches of the Assembly in the w’ay 
‘prescribed for passing federal laws.”. Thus both the people 
and the legislature have a right to propose an amendment. 
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In either of the above cases the amendment is referred 

to the people. It is considered to have been passed only 

when It has been voted for by a majority of 

Compulsory the people in a majority of the cantons, in 
referendum 

for amandraent reckoning the majority the vote of a full 
of the constitu- , . , i , 

tion. canton being counted one and that of a 

half-canton only half, and also by majority 

of the people voting in all cantons. That is to say, the 

amendment must be accepted by the people of at least 11| 

cantons, and by the people of the whole confederation. 

Upto June 1921, twenty-nine amendments were referred to 

people of which all but one were accepted ; of these only 

five were initiated by the people. One of these was initiated' 

by 117,494 votes, regarding Gaming Houses, in a complete 

form. The Assembly produced an alternative draft. Both 

drafts were referred to the people, when the result was: 

Votes for Voles against Cantons for Cantons ogainst 
Initiative Draft 269,740 221,996 

Assembly Draft 107,230 344,914 

CANTONAL GOVERNMENTS 

The part-states or cantons in Switzerland are of varying 
sizes, ranging from Graubunden and Bern with 2,746 and 
2,658 sq. miles respectively to Zug with only 93 sq. miles. 
Bern has the largest population, 688,774x souls and 
Appenzell Interior (a half-canton) has the smallest, 
13,988 souls only. These cantons vere admitted into the 
Confederation at different periods, from 1291 to 1815, with 
their own institutions and constitutions. Before joining the 
union, most of the cantons were independent and sovereign; 
on joining the union they parted with only specified powers 
and retained 'their sovereignty in all other matters. And 
this accounts for the designation of the union as ‘Confedera- 
tion’ and not ‘federation’ as in other countries. 
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The following table gives the area, population, and 
representation in the lower federal house of the twenty-two 
cantons that compose the Swiss Confederation: 


Name of Canton with year of joining 
the confederation. 

Area in 
sq. miles. 

Popula- 
tion in 
1930 

No. of 
{epresen- 
tatives 
in tbe 
National 
council. 

Zurich (1351) 

668 

617,706 

28 

Bern (135.3) 

2,658 

688,774 

31 

Luzern (l332) 

576 

189,391 

9 

Uri (1201) 

415 

22,968 

I 

Sohwyz (1291) 

3.51 

62,337 

8 

•Qbwalden (1291) 

190 

19,401 

1 

•Ridwalden (1291) 

106 

1 5,055 

1 

Glarns (1352) 

264 

35,653 

2 

Zug (1352) 

03 

34,395 

2 

Fribourg (1481) 

615 

143,230 

7 

Solothurn (1481) 

306 

144,198 

7 

*Baael-Stant (1501) 

14 

155,030 ) 


•Basel Land (1501) ' ... 

165 

92, .54 1 j 

11 

Sohaffhausan (iBOl) 

115 

51,187 ' 

2 

•Appenzell, A,— Kh, (1613) ... 

94 

^ 8,977 

2 

•Appensell, I,— Kh,(l5l3) ... 

67 

13,988 

' 1 ' 

St. Gallen.(l803) 

in 

286,362 

1.3 

Granbunden (1813) 

2,746 

126,340 

6 

Aargau (1803) 

542 

259,644 

12 

Thurgan (1803) 

888 

136,063 

6 

Ticino (1803) 

1.086 

159,2a3 

7 

Vaud (1803) 

1,289 

331,853 

li 

Valais (.815) 

2,021 

136,394 

a 

- Nenchatel (1815) 

309 

124|324 

g 

Geneve (l8l5) ' 

119 

17i;366 

8 

Total ... 

15,944 

1,066,400 

187 


Each canton or half-canton is sovereign in so far as the 
constitution does not limit its independence. In some-of 
the j_m dler canto ns- Uri, Upper Unterwalden, Lower 
Unterwalden, Glarus, Appenzell Interior, and Appenzell 

Direct demo- Exterior— there is a direct democracy. All 

oracy in Bome Citizens' form the popular and supreme 
1 legislative authority which also elects all 


It is a half-canton. 
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officers. In most other cantons there is either obligatory or 
optional referendum; in Fribourg alone there is no referen- 
dum in any form and this is the only example of a canton 
in Switzerland, with purely representative institutions. 

With the exception of the six cantons with direct demo- 
cracy, all other cantons follow the same general plan of 
cantonal government. Each has a unicameral legislature 
Cantonal elected by a popular vote (in ten of them 

leorislatures, by proportional representation) for a term 

of 3 or 4 years. The basis of representation is very low, 
350 to 500 inhabitants getting a member. The legislature 
is generally called the Grand Council. 

In all cantons the constitutions have to be ratified or 
amended by the citizens. In several cantons all laws must 

Amendment of referred to the people before being finally 

constitutions. accepted; and many financial measures .are 
also similarly subject to obligatory referendum. To the 
cantonal constitutions, amendments may be propcsed by 
cantonal legislatures as well as by initiative petition. 

Each canton has its executive power entrusted to a board 
or commission of five to seven members, known by various 

Cantonal name, e. g., Administrative Council, Small 

executives. Council or Council of State. Zug and 

Ticino elect the executive commission by means of propor- 
tional representation, while in most other cantons it is elect- 
ed by the people by an ordinary vote. In Fribourg and 
Valais only, the commission is elected by the cantonal legis- 
lature. Each commission has a president and a vice-presi- 
dent “As in the case of the Federal Council, the executive 
council of a canton acts as aboard upon all matters of 
importance”.'* Its duties and relations with the cantonal 
legislature are almost the same as those of the Federal 


* Government and Politics of Switzerland, p. 320. 
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Council vis-a-vis Federal AssembljL vi^ , the council is the 
servant of the legislature and carries out the latter’s decision. 

Each canton has a judicial system of its own. Excepting 
Cantonal minor local differences, the general princi- 

iudioianeB, p|gg underlying the cantonal judiciary are 
the iame in all contons. There are separate courts to try 
civil and criminal cases. 

The smallest unit of local government is the Swiss 
CommBs. “Although limited as to territor}’, political 

Local govern- Communes differ widely in population. At 
meni in Cantons. Qj^g gj^jj q£ ^jjg scale are remote mountain 

hamlets of less than fifty inhabitants; at the other, cities of 
the largest size up to and including Zurich with over 
200, 000. people”.* There are 3,164 communes in the whole 
country. In larger com munes, where the local conditions, 
particularly the physical feature of the territory, demand it 
there are called Quarter Commune . In each commune the 
chief administrative body is the Communal Council of five 
to nine members chosen either by the town meeting or by 
direct popular vote. There is a president and, a vice- 
president in each of these councils. 

All cantons have their education S 3 ’stems, remarkable 
for their' universality and practical character. Teaching of 
Education in civics being compulsory, the Swiss are.very 
cantons. good citizens. Most cantons maintain agri- 

cultural schools, besides commercial 'secondary schools, 
and vocational schools “which prepare youngmen and 
women for the federal post, telegraph, telephone, and 
customs services.” Array training receives particular 
attention. Carefull attention is devoted to school hygiene,^ 
including periodical inspection, provision of baths, for -pupils. 


Ibid. pp. 326—27 
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supervised sports and hikes through the most beautiful parts 
of *, the country, vacation colonies, milk cures, and '^hbol 
lunches.”# The cantons, on the whole, enjoy a very exten- 
sive measure of autonomy in school affairs, though tie 
federal government subsidises cantonal education, and de- 
mands of the cantons a* strict adherence to a high standard 
of education. . - 

• All the cantons take due care to promote agriculture 
which bulks very large in Switzerland. They' also. under- 
take- to promote industry and commerce- The cantons enjoy 
large powers for the administration of justice. * ' 
DIRECT DEMOCRACY. 

.. Of all the countries in the world, Switzerland has 
retained, to the latgest extent, the methods of direct demo- 
„ . , , , , cracy. “ Nothing in Swiss arrangements is 

Switzerland, the 

home of direct more instructive to the student of demo- 
democraoy. cracy, for it opens a window into the soul 

of the multitude. Their thoughts and feelings are seen 
directly, not refracted throgh the medium of elected 
bodies”.! This has been possible in Switzerland because of 
several factors; the country being mountanous, there are, 
many valleys each of which has a distinct territory-and 
population, different from the others ; the • cantons .are 
smal's even the largest of them having a little over half a 
million inhabitants, and the average area scarcely reaches six 
hundred and forty square miles. “The people of such com- 
munities stand; as it were, in the midst of affairs. They are 
in a sense' always at hand to judge of the conduct of .public 
business. Their feelings and their interests are homogene- 
ous, -and there is the less necessity to part with their powers 
to representatives’’.^. America too has the institutions of 

♦ Ibid, p. 837. 

t Moddtn De nociQOies, vo', T, p, 415. 
i Iho SiatP, (Editiou, 1900), p. 309, 
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direct democracy, but the need for them is greater in Swit- 
zerland, because here the number or laws passed by the 
legislature is very small and people have to supplement 


them. 

The two most important institutions of direct demo- 
cracy, referred- to above, are the Referendum and the Initia- 
tive, the former rectifying the errors of commission, and the 
latter those of omission, on the part of the representatives 
of the people. 

’Referendum in Switzerland is obligatory for all constitu- 
tional amendments. Of this we have already made mention. 

neferondum in Other laws, it is optional. This optional 
the confedera- referedum is entirely of swiss origin, and 
is the " result of the revolutionary move- 
ment of the thirties.” • It was adopted as a part of the 
federal constitution in the year 1874, though it had existed 
much earlier in the cantons of Valais, Graubunden, Bern and 
Geneva, even before the nineteenth century. It may be 
invoked in case of all laws and-resolutions of general appli- 
cation, ” In’ practice, treaties, the annual budget, money 
subventions for local improvements, and decisions upon 
concrete questions submitted to the legislature, such as case’s 
of conflict of authority, approval of cantonal constitutions, 
etc., are exempted from the referendum” Thirty thousand 
Swiss citizens may demand a referendum by submitting a 
signed petition, but in practice this number is largely excee- 
ded. Eight cantons may also demand a referendum but no 
such action has ever beentaken. The time within which refe- 
rendum may demanded is ninety days after the passing of 
the law. In practice, nearly seyen^per <^nt. of the laws passed j 
by the Federal Assembly have been rejected by referendum,^ 
which shows that people do take interest in law- making,- i 
• Government and PoUtios oi Switnerland, p. 153. 
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As regards cantons, referendum exists in all- cantons for 
all changes in the Cantonal Constitution; in eight of them 
Referendum in resolutions are Subject to obli- 

cantons. gatory referendum; in seven of them there 

is optional referendum which may be demanded by a - pres- 
cribed number (varying from canton to canton) of citizens; 
in three of them there is a distinction between obligatory 
and optional referendum; and in one canton only (Fribourg) 
there is no referendum for ordinary laws. 

Though referendum has produced some good results in 
certain cases, it has met with adverse 
criticism for the following reasons; 

Smallness of the Vote . — In most cases the opponents 
to measure go^in. larger numbers to cast votes, than its 
supporters who generally stay at home. There is thus a 
small proportion of votes who take interest in it, though 
the actual number depends upon the nature of the measure. 
Latest number of votes are cast on religious measures, then 
come railroad, school, and financial measures in descending 
order of importance. 

■2, tnahlUtj of the Votens.'^'Thz ordinary voters are not 
competent to form a serious and correct opinion on legisla- 
tive measures, particularly those of a complex nature. The 
voters get^rinted copies of the measure, often produced at 
considerable cost to the public exchequer, and the real battle 
is left to be fought in the press and on the platform. 

It lowers sense of 'B^espensibilitj,—“'Th& representatives 
in the legislature become less responsible. Under party 
pressure they occassionally vote for a measure, when it is 
before the legislature, even when t]my consider it bad or 
harmful, hoping for its rejection by the people, 

Demapgy, Though some people ’ extol 

it as the most perfect institution, M. Droz Com'plains th^at it 
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furnishes a basis for demago gy, and enepurages the growth 
of professional politicians, whose ideas are jystematically 
negative and who are constantly trying to spread discontent 
among others. But he concludes with the remark that the 
system has done more good than harm. 

On the whole, though it is imperfect like all human 
institutions, yet in the existing circumstances, referendum 
/Value of refe. has supplied a real want and by mitigating 
rendum, party feelings has done a valuable service. 

It has largely contributed to the making of Switzerland one 
of the most orderly and well governed states. And as one 
of the experienced Swiss legislators has remarked, “the re- 
ferendum prevented but little good that we wished to do, 
but by simply standing as a warning before us averted much 

evil In spite of possible backward movements, it did 

not condemn democracy to a halt, but has given steadiness 
to progress itself".* 

Initiative is the device by which a certain number of 
citizens can propose a law and require a popular vote upon 

Initii.tive in the refusal, On the part of the 

Confederation. legislature, to adopt their views. Inititative 

in the Confederation exists for demanding changes in the 
constitution as discussed before. Out of the ten amendments, 
proposed by initiative, only three were successful; whereas 
of the tventy one proposed by the legislature, as many as 
seventeen were adopted. This shows "the much greater 
mortality of initiative than of legislative amendments." In 
spite of all this. “The permanance cf the present constitu- 
tional initiative 'is assured, and there is considerable advocacy ' 
of the proposition to extend it to the enactment of ordinary 
federal legislation”, t But so far the demand to secure -the 

* Go^^^Qmel t aad Politics of Swizerland p. i6l. 
t Ibid, p. 151, 
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extension, of “the legislative initiative is not accepteci 
because a legislative power in the people would infringe the. 
Federal principle of legislation by the unitary element and. 
the cantons concurrently".* 

As for the cantons, a prescribed number of citizens 
(varying from canton to canton) may “demand either a 
Initiative in general revision of the constitution or 

cantons. propose some particular amendments to it.” 

In the former case, the cantonal authorities either proceed 
to prepare a draft of the amendment along the lines 
suggested in the initiave demand and submit it to popular 
vote, or the very question (in certain- cantons) whether 
there should be revision of the constitution is referred to 
the people. For ordinary cantonal legislation, too, most.of ■ 
the cantons provide for initiative demand by the citizens. 

The Swiss hold that democracyjs not complete unless , 
the people have also a right to enact laws dir-ec.tiy, and the . 
Swiss view of initiative is used to supply . . this . want, 

democracy. Unlike a petition, the initiative demand is 

binding upon the legislature. Although it is a complement 
of the referendum, it was not introduced as such or simul- 
taneously with it. At first it was not introduced as a . 
means to prevent the legislature from neglecting the desires 
of the people. 

Though referendum has produced some beneficial 
results, intiative has been criticised by several eminent 
Criticism of tvriters, includinTM. Droz and Herman 

Initiativa. Finer. The former declares that ‘whereas 

a democracy ought to rest on secure foundation, the'^new” 
initiative puts the constitution in question at every point.*- 
speaks of it as the beginning-oLa..period-of.,demag6gy in ' 

Finer. Theory and Practice of Modern Government, footnote on 
page 928. 
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which self-appointed committees have as much importance 
as regular governments; and thus it is a continual peril to 
the' quiet and prosperity of the country and is ‘destined to 
accomplish a work of disintegration and destruction.’ (This 
is. however, an exagge»-ation). But it is certainly absurd to 
suppos_e that the three or four successful initiative demands 
summed up the desires of the people. It reduces the sense 
of responsibility of the legislature; the people arc not 
sufficien^-ly qualified to form an opinion upon many legis- 
lative measures, "the results of a popular vote cannot be 
always deemed a true expression of the popular mind, which 

- is captured by phrases, led astray by irrelevant issues, 
perplexed by the number of distinct points which a Bill 
may contain, and thus moved by its dislike to some one 
point to reject a measure which, taken as a whole, it would 
approve; no amendments to an initiative demand, however 
bad it may be is possible; and it puts to'o heavy a burden 
on the voter." 

‘ Yet its advocates hope much from it. They think that 
it secures the sovereignty of the people; enables them to 

’ Supporters’ view express dissatisfaction with their reprcsen- 

- of initiative, tative if these fail to discharge their duties, 
stimulates the patriotism and sense of responsibility of the 
people who feel ‘more disposed to support the law they 
have shai cd in making'; promotes political education of the 
masses; reduces the influence of parties by enabling people 
to judge measures on. t heir merits; provides a check upon 
the legislature where the executive has no veto power; and- 
finally shows the authority (the People) which ‘can deliver 
a decision from which there is no appeal.’ 

On the whole, speaking of the working of direct 
democracy in Switzerland, Brooks says that '"it is certain 
that in Switzerland the iniriative and referendum ha ve not 
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Books on direct caused the break-up of political organiza- 
democracy tions. On the Other hand, they have 
increased somewhat the influence of minority parties.” The 
system has become ‘‘a vital and free functioning part of 
the Swiss political organism,” and opposition to it has long 
since ceased to exist in Switzerland. 
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CHAPTER XIX 


GOVERNMENT OF THE U. S. S. R. 

"Democracy in capitalistic countries where antagonistic classes 
evisfc is in the linal analysis democracy for the strong, denaocracy 
for the propertied minority. Democracy in the O. S. S. R., on the 
contrary, is democracy for the toilers, that is democracy for all. 
But from this it follows that the foundations of democracy are 
violated not by ... the New Constitution of the LT. S. S. R. but by the 
Bourgeois constitutions. That is why I think that the constitution 
oftheU.S. S. R.. is the only thoroughly consietent democratic 
Constitution in the world.’* (Joseph Staliv) 

The Union of the Socialist Soviet Republics, having an 
area of 8,095,728 sq. miles and a population of 164,847,100,=!^ 
has performed, during the last twenty years, a large-scale 
experiment in an entirely novel type of government, which 
has been variously interpreted by its admirers and critics. 
Some have hailed the constitution of the U. S. S. R, as the 
most democratic in the real sense, while others have 
denounced it as setting up a new* form of tyranny over the 
lumb millions. 

HISTORY OF THE CONSTITUTION 
Russia occupies a peculiar geographical position on 
account of which she is considered partly European and 
partly Asiatic in its culture, institutions 
^ ’ and interests. Before the outbreak of the 

war of 1914-18, Russia .was the, most autocratically 
gpyerned country in the world. The Czar was the undisputed 
head and ruler of the State, whose authority was unlimited 
and whose very word was law. Early in the nineteenth 
century an attempt was made by Czar Alexander I, to 

• The fi<'UTcs relate to the period before September 1939, 
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introduce some reforms in the governmental system but 
Napoleon's invasion of Russia in 1812 seriously interrupted 
tlie move. His successor, Czar Alexander 11, was a man of 
libf ral views; spurred on by the example of the neighbouring 
empire of Austria (where the serfs had been emancipated 
in 1781), he expressed the wish that the nobles should take 
the work of emancipating the serfs into their own hands. 
On Match 3, 1861", an imperial rescript proclaimed the 
emancipation of the serfs on private estates and of the 
domestic slaves. The holdings of the peasants were declared 
to be their property, and they were required to pay a 
reasonable sum to their landlords. Three years later, he 
emancipated the peasants of Poland. His motto was 
"Justice, light, and freedom," and yet he found great 
adversaries in the Nihilists who would oppose benevolent 
reforms. They started secret societies, preached terrorism 
and finally bombed the Czar (13th March 1881) who was 
blown to pieces. 

Since then nothing wgs done in the way of democratis« 
ing the administration till the disaster of the Russo-Japanese 
war (1905), vhen the Government of the Czar lost "its 
P.ret attempt to glamour of sanctity and the paternal autho- 
oall the Duma j-jj-y,” The Czar attempted to consult 

popular opinion by org.anizing an elected assembly (the 
Duma). A widespread rebellion broke out. All attempts 
of the Czar to please the people by an extension of franchise 
failed, and he vas compelled to issue a manifesto to grant 
to the population "the immutable guarantees of civilliberty 
upon the basis of real inviolability of person, of liberty, of 
conscience, of speech, of assembly, and of association” and 
"to establish an immutable rule that no law shall become 
effective without the approval of the Imperial Duma, and 
that the representatives of the people be granted the right 
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of exercising an 'effective supervision as to the legality of 
the acts of the Imperial authorities.” The first Duma that 
met in 1906 demanded direct universal suffrage, complete 
parliamentary government, expropriation of the landlords, 
etc. It was dissolved in July. The Second Duma met in 
March, 1907, and proved equally ineffective. 

Article 4 of the fundamental laws of May, 1906, had 
declared: “The Emperor of all the Russias wields a 
supreme autocratic power. To obey his authority, not only 
^ . through fear, but for the sake of cons- 

Czar s authoriiy _ 

remained, cience, is ordered by God himself.” In 

unaltersd. 

such an atmosphere, even the Third Duma 
of November 1907, failed to achieve any tLSults. All 
legislative power was exercised, finally, according to the will 
of the Czar whose government could continue the operation 
of the previous year’s Budget, if in any yeav the Duma 
threw out the Ministry’s financial proposals. The E.xecutive 
was entirely responsible to the Czar, not to the Duma. 

So during the Great War, the people of Russia, unable 
to bear the strain and sufferings caused by that greatest 
conflict in living memory, rose into rebellion and compelled 
Emperor Nicholas to abdicate (March 12, 1917.) 

In the Great War, Russia was one of the principal 
Allies against the Central Powers of Europe. She could not 
however, continue the fight because of the autocratic and 
The Revolution despotic rule at home. . The increased 
of 1917. demands made for democratising the gov- 

ernment met with persistent refusal by the Czar whose 
vacillation slowly goaded the liberal minded men into rising 
into revolt. The Czar issued ill-advised decrees, ordering the 
members of the Duma to go home and the working' men in' 
Petrograd to end the strike and resume work, which precipi-' 
tated the Revolution. The remote causes of the Revolution' 
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were the starving condition of the millions of Russian 
peasantrj', the rise of democracy in Europe, the sufferings 
caused by the Russo-Japanese war, and the impatience of 
the Russian youth. The Duma resisted till the Czar Nicho- 
las II abdicated. Within a week, the Czar and all members 
of hisfamily were made prisoners. The Provinsional Govern- 
ment set up by the Duma immediately issued decrees which 
(i) eased the censorship of the press; (ii) released -large 
numbers of political and religious prisoners; (iii) recognised 
the right of workmen to unionize and strike; (iv) humanized 
the disciplinary codes in the army and the navy. ThL 
government proved short-lived as the Petrograd Soviet 
instructed the army and the fleet to disregard all instructions 
of the government s\hich conflicted with the rcgulationscf 
the Soviet. Consequently, soldiers and sailors set up local 
revolutionary committees; some men desired to remain lo: al 
to the old regime while others refused to fight at all. 

In October 1917, the Bolsheviks held a party meeting 
and decided on a coup d'etat. On November 6 and 7 they 
s-.’ized Petrograd by force and arrested the members of 
government. The All Ru.ssian Congress of Soviets which 
met on November 7, appointed anew executive committee 
and an administrative board with Lenin as chairman 
Trotsky as commissar for foreign affairs, and Joseph Stalin 
as the commissar for nationalities. The chief spirit of the 
new Revolution of November 1917, was Lenin and his 
ablest lieutenant was Lev Davydovich Brostein, alias Leon 
Trotsky. The cabinet drew up a programme which Includ- 
ed: (i) immediate conclusion of peace with the Central 
Powers; (ii) quelling of local revolts and combating of the 
separatist tendencies; (iii) complete revision of the social 
political and economic structure of the statesoasto establish 
the dictatorship of the proletariat as a preliminary to an 
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entireb' communist government; (iv) spreading of the 
proletarian revolution in the whole world. 

Congress of soviets (run by the Bolshevik Socialists) 
met in quick succession; the fifth Congress adopted on 10th 
Jub', 1918, a constitution for the Russian Socialist Federal 
Soviet Republic (R. S. F. S. R.) which comprised most of 
the northern and far eastern parts of the defunct Czarist 
Empire. From 1918 to 192-3, several important amend- 
ments were made in the constitution, particularly on the 
admission of new territories as republics, and since 1923 
the Union is called the Union of Socialist Soviet Republics 
(U. S. S. R). The constitution as amended upto 1923, was 
at once unique and, though very complicated in appearancei 
simple in its working. 

This c onstitution was of an_extremely unique type and 
made a complete departure from the other constitutions of 
the world. It was the product of the mass 
SliU rebellion of 1917, and was 'thus a reaction 
1926. (.q' the autocratic regime of the Czar. It 

put into practic^he Socialisdc Theory of Karl Marx, mak- 
ing evIry”qtrestion a political question, and every worker a 
State employee. It aimed at a complete suppression of 
capitalism, and therefore, declared Russia as “a Republic of 
Soviets of Workers’, Soldiers’, and Peasants’ Deputies.” In 
form, the Union was a close federation, that is to say, the 
powers which were given to the federal authority were very 
large indeed, and all the chief features of political and eco- 
nomic life of the people were concentrated in the federal 
machinery, and the component units; the seven Repu’plics 
forming the Union retained autonomy in all local matters, 
including cultural autonomy. It aimed at the establishment 
of a Soviet Federation of the whole word. Hence the Union 
wms ‘ ‘not in theory a national unit, but a federation based on 
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the possession of common Socialist institutions and a commori 
social theory,” and, on paper at least, it allowed component 
republics the right of secession, undoubtedly a great depar- 
ture from the accepted concept of a federation. 

The constitution established the government of the 
proletariat, hence the franchise was uniform, and "open to 
Rule of fctiQ either sex, excepting persons employ- 

Proletaxiat hired labour for profit (this included) 

Kulaki) or living on unearned income, monks and priests, 
imbeciles, and former agents of the Tsarist regime" ^ 
Another novel feature af the constitution was the method 
of indirect election to all the Soviets of the "district,” the 
"Government," and the “Central Executive Committee." 
Direct election was in existence only for the formation of 
village or factory soviets which had a very narrow jurisdic- 
tion. "As a form of organisation for a political party, such 
a system is not unknown but it is singular as a form of 
organisation for a State”, f 


The later tendency in the Union was t:Qwacds_gr eate r 
cent rali sation which was enforced by insisting on a rigid 
adherence (in all the units and soviets) to the instructions 
received from the central organization. The political 
structure of the U. S. S. R, was novel and widely different 
from the frames of government in all other States. 

The structure of the U S. S, R. was like a pyramid 
whose base was the large number of village and factory 
^ Soviets and the apc.x was the Central 

Provincial Executive Committee and the Presidium. 

Government -phe Constitution considered the village 
soviet as the supreme organ of authority w'ithin its own 
competence, and within the boundary of the locality it 


* Cole, A Guide to Modern Politics p 23 
t Select Constitutions of the World p 31 
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served. All persons of either sex, with the exception of 
those already described above, enjoyed franchise. The 
disfranchised class numbered 8,000,000 persons (or about 
8 per cent, of the total population) who had been denied 
the right to vote for economic or political considerations. 

Soviet political theory considered the vote as not a 
“right" but merely a social function, and, hence, constitu- 
ing an effective instrument of protection of the workers’ 
rights. Even foreign workers, resident in the Soviet Union, 
enjoyed the right to vote. In the year 1931, there were 
registered 84,000,000 voters out of the total population of 
160,009,000. Of the registered voters as many as 71'8 p.c. 
went to the pollsin 1931. On an average, about 20 per cent, 
usually went to the polls, and in the rural areas, this 
percentage was as low as 8 or 9 even though the supporters 
of the Soviet rule viewed the elections as “the most impor- 
tant school for the political education of the labouring 
masses,” and the voters were constantly urged to praticipate 
in the several elections, all agencies including schools, clubs, 
trade unions, the press, the theatre, the movies and the radio 
taking a keen interest in training the huge population. 

All details with regard to elections, e. g , place, time 
and manner of voting were determined by a commission 
, appointed for the purpose by the executive 

Elections and .... 

basis of rerre- committee of the administrative unit 

sentatjon. concerned. Voting took place not on 

territorial or regional, but on occupational or professional 
basis, each factory, or trade union, or collective farm, form- 
ing a single electoral college by itself. There was no secret 
ballot; each voter appeared before the electoral officer and 
"expirissed his choice. In case of elections to the village 
or factory soviet, votes were taken by show of hands in 
the open. Candidates who received majority of votes were 
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declared elected. Though the soviet constitution wasbased 
on the sovereignty' of the proletariat, there was considerable 
inequality in the rights of citizenship (if the value of a vote 
were the criterion) enjoyed by the worker of the towns 
and factories and the peasants in the countryside. For 
every 25,030 persons of the former class there was one 
representative in the All-Union Congress, whereas the 
village soviets elected one representative for every 125,000 
of population. The difference in the voting rights of 
workers and peasants was justified on the ground that, 
during the transition period from capitalism to communism, 
the class-conscious and politically educated workers must 
assume leadership over the backward peasant masses. And 
it was said that when the peasan s had acquired the necessary 
political consciousness the inequality would disappear. 

The prinaary unit of administration was the village or 
the factory, each having its own soviet entrusted with the 
Villngeand administration of all important local 

•factory soviots matters. Villages with a populution of 
less than 300 either governed themselves directly (all adults 
forming the assembly) or combined in small groups and each 
such group elected a soviet. Similarly smaller factories 
employing less than 100 operatives combined together 
(3 or 4 in each group) to have a common factory soviet. 
The factory committee was entrusted with the work of 
looking after the social life of the factory workers, the 
factory kitchen, club, housing estate (in case there was one 
attached to the factory), and, to a great eutent, the educa- 
tion of the factory children. 

Over the village or factory soviet, the next higher 
administrative unit v,£s the district, consisting - of the 
representatives from the soviets of the villages and 
* AUudctj Moc e n 1 olitics, p. 226. 




GOA’-fiRNMENT OF U. S. S. R. 


513 


. . factories that composed the district. The 

representatives to these district soviets were 
elected not directly by the village peasants or the factory 
workers, but by the village soviets and factory soviets. 
Here, therefore, began the system of indirect election which 
was an important feature of the soviet system of govern- 
ment. The district soviet conducted the administration of 
all matters of local interest within the district, following at 
the same time the instructions from above. 

The next higher administrative unit was the “region," 

consisting of several districts. The representatives that 

composed the “regional” congress were 
Regional soviets, ... 

elected, partly by the various district soviets 

(another link in the chain of indirect election) and partly 
by the town and-factory soviets, the latter thus acquiring 
greater importance than village soviets which did not send 
any direct representatives to the regional congress. The 
functions .'of these regional congresses were of a higher 
nature than those of the 'district soviets. In each of the 
seven Union Republics that composed the U. S.S. R., there 
were several “regions” as local administrations. The 
regional congresses within each Republic elected representa- 
tives to the Congress of the Republic. Thus the next higher 
administration over the “regions” was the Republic. 

Seven autonomous Republics composed the Union of 
Soviet Socialist Republics. In the beginning (1918) there 
Autonomoos '^as only the Russian Socialist Federal 
Kepnblics. Soviet Republic, but between 1918 and 
1923, six other Republics joined the R. S. F. S. R. to form 
the Union of Socialist Soviet Republics. Several of these 
Republics were themselves unions ofsmaller and independent 
republics each having a Soviet constitution. The constituent 
Republics enjoyed a large measure of autonomy in educationi 
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public health, full cultural autonomy in education, public 
health, full cultural autonomy of speech, writing and 
printing. Each Republic had, in theory at least, the right 
to secede from the Union. This was a novel departure 
which the Soviet Federation made from the prevailing 
federations. 

Each Republic had its own congress consisting of the 
representatives elected by the regional congresses within it. 

Government of The Republic congress was a very numerous 
the Kepublics, {^Q^jy oncc or twice a year. It 

elected, from amongst itself, a central executive committee 
(having generally legislative and some administrative func- 
tions). The central committee of a Republic was also a 
numerous body, meeting generally once .in 3 months, and 
consisting of a few hundred members. It again elected a 
presidium (a smaller body) which acted on behalf of 
the committee when the latter was not in session, and 
a council of people’s commissaries consisting of heads of 
departments within the Republic. The council of people’s 
commissaries might be likened to a cabinet in a modern 
state, but it had to carry out the instructions received from 
the presidium of the Republic. Uniformity of administra- 
tion within the seven Republics was enforced by the mem- 
bers of 'the Communist Party who formed the bulk of the 
•Republic congress. Each Republic had a branch of the 
Supreme Court of the U. S. S, R. and several other smaller 
courts, which together formed the judiciary-of the Republic, 
over which the Republic had the right to make certain 
modifications with regard to the application of the code of 
law which was the same for the whole Union,. 

At the apex of the pyramid of Soviet Government was 
the Central Government of the /Union of Socialist Soviet 
Republics. The most numerous body of the central adminis- 
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The- Central Oration was the Congress of Soviets of the 

Union of the Socialist Republics. It was 
composed of representatives of the town 
and township soviets on the basis of one Deputy for each 
Central Govern- 25,000 electors, and of the representatives 
ment upto 1936,j^£ j.ggjQj^gj goviets On- the basis of one 

deputy for each 125,000 of the population. The Congress 
was the supreme authority in the Union. Its strength was 
nearly 4,000 and met once a year. It elected the Council of 
the Union (which formed the legislature of the U.S.S.R.). 
The Council consisted of 472 members (since March, 1931) 
elected on the principle of proportional representation of 
the seven constituent Republics. The Congress also elected 
a Council of Nationalities composedof 138 members “elected 
on the basis of 5 members for every independerit and auto- 
nomous republic, and 1 member for every autonomous 
region.^ These two bodies together formed what was called 
the Union Central Executive which, between {the sessions 
of the Congress, acted as the sovereign legislative, adminis- 
trative, and judicial authority of the U. S. S. R. It met 
once in three months and during the intervals, its functions 
were performed by the Presidium, a smaller body consisting 
of 21 members entrusted with all powers which the Central 
Executive Committee was entitled to exercise. The Central 
Executive Committee also elected Union Council of People’s 
Commissaries consisting of 17 heads of departments, which 
was akin to the British Cabinet. Each of t’nese Commissaries 
was assisted by two more deputies, and occupied one of the 
following portfolios: President; Vice-President; Foreign 
Affairs; War and Marine; Home Supplies; Foreign Trade; 
Agriculture; Land Transport; Water Transport; Posts and 
Telegraphs ; Workers’ and Peasant’s Inspection ; Heavy 
Industry ; Light Industry ; Timber Industry ; State Farms ; 
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Finance; and President of the State Planning Commission, 
And Stalin was only one of its members. 

So that by a zigzag method of indirect elections the 
Presidium and the People’s Commissaries were the elected 
bodies that actually conducted the central administration 
of the U. S. S. R. The functions of the Central Govern- 
ment included foreign trade and foreign relations, defence, 
the direction -of national economic policy and internal 
trade, taxation, labour and labour legislation, besides a 
general supervision of the government.=» 

SOVIET JUDICIAL SYSTEM 

The U. S. S. R. had a uniform judicial system through- 
out the seven Republics. The whole system aimed at 
simplicity and easy access to the population. 

In each of the Seven Republics the judicial system was 
generally uniform, subject to minor modifications made by 
each Republican Congress. Each Republic had one Supreme 
Court, several regional courts (one for each region) and 
people’s courts. 

The people’s court was the primary unit of the judicial 


system; it consisted of a judge and two co-judges (or judge 


Lower courts, 


jurors, as they were called), all exercising 
equal powers. Each co-judge was chosen 


by the executive committe of the region from the list of 


persons elected by the village and factory soviets. He 
served for not more than six consecutive days in each year. 
The judge was appointed by the regional executive com- 
mittee for one year. 


Each regional court had several judges appointed by 
the regional executive. It supervised the working of the 
people’s courts and also heard appeals from them. It 
exercised original jurisdiction in higher cases, - 
♦ A Guide to Mederu Politics, p, 222, 
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Then there was the Supreme Court of the Republic, 
consisting of judges appointed by the Central Executive 
Committee of the Republic. The Supreme Court wms the 
highest judicial tribunal for the Republic. It tried “cases 
referred to it from regional courts,” and had “original 
jurisdiction over cases of exceptional importance referred 
to it by the republican central executive committee, the 
prosecutor of the republic,” or those “involving offences in 
office committed by members of the republican govern- 
ment. ’V 

Soviet Law comprised general instructions only which 
alone w’ere binding and not every letter or word of the law. 
Severer puni ihment was inflicted for offences committed 
against the Soviet Government or for efforts to upset the 
government The higest penalty for such offences was 
death. Comparatively light punishments were awarded for 
lesser crimes like avoiding w'ork and breaking economic laws. 
For such offences the offenders were sentenced to imprison- 
ment ranging from one to ten years. “The Soviet judicial 
sj'stem aimed at reforming the criminal and restraining him 
for life, rather than victimising him aimlessly.” 

There was a Supreme Court of the Union, attached to 
the Central Executive Committee, and not being an inde- 
pendent court like those in other federa- 
Snpreine Court. . ^ r 

tions. It consisted of a president, a deputy 

president and thirty judges, all of whom were appointed 
by the Union Presidium. It was divided ioto three sec- 
tions, civil, criminal and military, and examined ‘cases 
involving offences committed in office by members of the 
Union Government; dealt with conflicts between the con- 
stituent republics'-and might appeal against them to the 
Union Central Executive Committee on the ground that 

• New GoTornmont; in Europe, p. 385. 
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they contradicted the general legislation of the Union or 
affected the interests of other republics, . .# It also offered 
opinion to the C.E.C., whenever asked to do so "regarding 
the constitutional validity of acts and decrees of organs of 
Union and republican Government.” Besides, there were 
other regular courts of Soviet Union dealing with special 
'questions. 

SOVIET CONSTITUTION UNDER REVISION 

It was discovered as a result of the novel experimenta- 
tion of the Marxian dectrine that the super-ideology of 
socialism was difficult of translation into practical realism. 
As a consequence, several amendments were made in the 
constitution. The following represent the most important 
of them: 

People of the Pur Eastern ProvincoB, which wore the pooroeb 
territories of tlie U.S S R., were 6.KBnpted from taxation (Dec, ll, 
1933). 

Persona who had run into arrears of grain doliveries were grant- 
ed exemption (February 27, l934). 

Wages were allowed to be calculated in terms of the quality and 
quantity of the output of work (March 17, IfSl). 

Laws regarding strict teaching of civics and giving of political 
training to the children were modified (April 23, 1984). 

System of rations was abolished (November 29, 1934). 

Statutes relating to collective farming were revised, and rights 
of private property widened and extended (February 17, 1934) 

Laws made to control homelessness and neglect of children 
(June 1, t935). 

Laws made to reorganize the educational system and establish- 
ment of discipline in schools (September 4, 19351. 

Birth restrictions were removed and admission to universities 
regulated (December 29, 1935). 

Logislat'on was made to make currency more stable (February 
29, 19361. 

Laws regarding abolition of State subsidies and selling prices in 
heavy and timber industries were made (April 11, 1936). 


Ibid. p. 386. 
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The tendency towards a democratization of the consti- 
tution, as evidenced by the above changes, culminated in 

Efiorb to evolve the appointment of a committee in July 
a new ponstitu- 1935, including Joseph Stalin as chairman, 

tion. . . - 

and among other important members Lit- 

. vinov, Radek, Vyshinsky, Voroshilov, Molotov, Bukharin, 

Akulov, Chubar, Zhdanov, and Kaganovitch, to frame a 

new constitution. The Committee laboured for nearly a 

year and produced the draft constitution which, after 

confirmation by the Central Executive Committee, was 

published on June 12, 1936, for eliciting public opinion 

and inviting suggestions for amendments. It was then 

considered by the All Soviet Congress and with • slight 

changes passed on December 5, 1936. It was later put into 

force in 1937. 

While introducing the draft constitution for considera^ 
tion by the Congress, Stalin stated that it proceeded ‘‘from 
the fact of the liquidation of the capitalistic system from 
the fact of the victory of the socialist system in the 
U.S.S.R. The chief basis of the draft of the new constitu* 
tion of the U.S.S.R. consists of the principles of Socialism, 
of its mainstays which have already been won and realized; 
socialist ownership of the land, forests, factories, plants and 
other implements and means of production; abolition of 
exploitation and the exploiting classes; abolition of poverty 
for the majority and of luxury for the minority; abolition 
of unemployment; work and labour as an obligation and a 
matter of honour of every able-bodied citizen.” He declared 
that it represented a summing up of the path that had been 
covered, a summary of achievements already won. And, 
therefore, it was a recording and legislative consolidation of 
that w’hich had alre^ady been attained and won in fact, that 
is, it put into, legal form what had already been achieved. 
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THE NEW CONSTITUTION OF 1936 

The constitution opens with the organization of Society 
(Ch. I) and declares the U.S.S.R. to be a socialist State 
Basis of tho workers and peasants, the political basis 

constitution. Qjf ■^vhich is formed by the Soviets of the 
toilers’ deputies. "All power in the U.S.S.R, belongs 
to the toilers of city and village . , Socialist owner- 

ship has been defined to be one of cither State ownership 
or co-operative farm ownership. All land, minerals, forests, 
mills, factories, mines, railroads, water and air transport, 
and all undertakings and institutions are declared to be 
State property, /. e , the property of the whole people. 

The land occupied by collective farms is secured to them 

without payment and for ever. Each collective farm 

o . , household is allowed for its own use a small 
Some private 

property allow- piece of land attached to the homestead 
and the auKiliary economy on this attached 
piece, a dwelling house, productive livestock, poultry and 
minor agricultural implements. Small private economy of 
Individual peasants and handicraftsmen, derived from per- 
sonal labour, but free from exploitation of another's labour 
is secured by law. Citizens are also guaranteed by law the 
right of personal property "in the income from their toil 
and in their savings, in their dwelling house and auxiliary 
domestic economy, in articles of their domestic economy 
and use; in articles of personal use and comfort, as well as 
the right of inheritance of personal property. . . 

An important feature of the new constitution is the 
declaration of F undamutal Rights of the Citi^enst contained 

. , , in its tenth chapter. The citizens, of the 

Fundamental 

rights of U. S. S- R. arc guaranteed (i) the right to 

citizens. . , 

work, ensured by the socialist organization 
of national economy, the steady growth of the productive 
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forces of Soviet society, the absence of economic crises, 
and the abolition of unemployment; (ii) the right to rest, 
ensured by the reduction of the working day to seven hours 
for the overwhelming majority of the workers, establish- 
ment of annual vacations with pay for workers and emplo- 
yees, and provision for a wide net-worlc of senator iums, rest 
homes, and clubs for the accommodation of the toilers; (iii) 
the right to material security in old age as well as in the 
event of sickness and loss of capacity to work, ensured by 
the wide development of social insurance of workers and 
emploj^ees at the expense of the State, free medical aid, and 
the provision of a wide net-work of health resorts for the 
use of the toilers; (iv) the right to education, ensured by 
universal compulsory elementary education, free of charge, 
including higher education, by the system of State stipends 
for the overwhelming majority of students in higher schools, 
instruction in schools in the native language and organiza- 
tion of free technical, and agronomic education for the 
toilers at the factories, State farms, machine and tractor 
stations and collective farms. 

In the enjoyment of rights no distinction is made 
between different sexes. Women equally with men enjoy 
the right to work, payment for work, rest, social insurance 
and education. State protection of the interests of mother 
and child, granting pregnancy leave with pay, and the 
provision of a wide net-work of maternity homes, nurseries 
and kindergartens. 

No distinction is made in the rights of citizens on 
ground of their nationality or race, in the fields of economic. 
State, cultural, social and political life. 

Freedom of conscience has been granted. Therefore 
the church in the U. S. S. R. is separated from the State, 
and -the school from the church. 
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. Citizens are granted freedom of spee;:h, of the press, of 
assembly and meetings, and of street processions and demons- 
trations. These are secured by placing at the disposal of 
toilers and their organizations printing presses, supplies of 
paper, public buildings, streets, means of communications, 
and other material conditions necessary for their exercise. 

Inviolability of the person is guaranteed. Hence no one 
may be subjected to arrest except upon the decision of a 
court or with the sanction of the prosecutor. Similarly 

I 

inviolability of homes of citizens and secrecy of the corres- 
pondence are protected by law. 

Every citizen is required (a) to observe the constitu- 
tion, to carry out the laws, observe labour discipline, honestly 
fulfil his social duties, and respect the rules of the Socialist 
community: (.b) to safeguard and consolidate public Socialist 
property as the sacred inviolable foundation of the Soviet 
system, as the source of the prosperous cultural life of all 
the toilers. 

Military service is universal because the defence of the 
Fatherland is the sacred duty of every citizen. Treason to 
the Fatherland: violation of oath, desertion to the enemy, 
impairing the military might of the State, espionage for a 
foreign State, is punishable with the full severity of the law 
as the most heinous crime. 

ORGANIZATION OF THE UNION 

Chapter II of the Constitution deals with the Org(im^d.‘ 
tion of the State. The Union is based upon a voluntary 
association of the eleven Soviet Socialist Republics'i^ all of 


* The names of the constitutent Republ'cs. their capital towns, 
area ai)d population have already been mentioned, post p. 671. 
After the collapse of Polish resistance to German invasion, the 
eastern half of Poland- called Ukraine, was annexed by the U. S. 
■S, li. in September l£/39. and formed into a separate unit of the 
Union, More territorial acquisitions in Finland and of Bessara- 
bia have since been made by the U. S. S. R. 
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Powers of the enjoy equal rights. Its emblem 

Central Govern- consists of a sickle and hammer, and the 

meiit 

capital is the city of Moscow. According 
to Article 14, the following powers fall within the jurisdic- 
tion of Union: 

(а) the representation of the Union in international relations, 
the oonolasion and satisfaction of treaties with other States and 
laying down the general procedure in relations between the Union 
Republics and foreign states * 

(б) questions of war and peace ; 

(c) the admission of new republics into the organization of the 
U. S. S. R.; 

(d) control over the observance of the Constitution of the U. S. 
S. R. and the enaurance of conformity of the Constitutions of the 
U. S. S. R.; 

(e) the approval of the changes of boundaries between Union 
republics; 

(/) the approval of the formation of new provinces (krai) and 
regions (oblast) and also of new autonomous republics within Union 
republics; 

(g) the organization of the defence of the U. S. S. R. and also the 
direction of all the armed forces of the U, S. S. R.. and laying down 
the guiding principles for the organization of military formations 
of the Union Republics,’*' 

(ft) foreign trade on the basis of a State monopoly; 

{») the protection of State security. 

{j) the establishment of the plans of national eccnomy of the 
U. S. S.-R.;_ 

{k) the approval of single State budget of the U, S. S R,, and 
also of the taxes and revenues which serve to form budget of the 
Union republics and localities; 

(/) the administration of b:\nks industrial and agricultural estab- 
lishments and enterprises and also trading enterprises of All-Union 
significance; 

Iffl) the administration of transport and communications; 

(n) the direction of the monetary and credit system 

(o) • the organization of State insurance; . 

* Amendments of Pebrupry 1, 1944, empowered the Union Republics 

to have direct relations with foreign States and to make arrange- 
ments for their defence. 
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(p) the contracting and granting of loans; 

ig) the establishment of basic principles for the use of land and 
also for the use of its contents, as well as of forests, and waters; 

(r) the establishment of basic principles in the field of education 
and the public health; 

(,s) the organization of the single system of national economic 
accounting; 

(t) the establishment of the bases of legislation on toil; 

(u) the legislation on the judicial structure and judicial 
procedure ; criminal and civil codes; 

(u) laws on the Union citizenship; laws on the rights of foreigners; 

(w) the issuing of All-Union acts of amnesty. 

All powers other than those mentioned in Article 14 
belong to the Republics of the Union, and the U. S. S. R. 
protects their sovcreignt 3 ^ The constitution of each of the 
constituent Republics is separate, based on the special 
features of the Republic “and is drawn up in conformity 
with the constitution of the U. S. S. R.“ Each Republic 
retains, in theory, the right to withdraw from the U, S. S. R. 
The territory of a Republic cannot be changed without 
its own consent. 

The constitution sets up a federal citizenship for the 
whole Union. All Union laws are enforceable throughout 
the Union territory, and in case of conflict between a Union 
law and the law of any Union Republic, the former' prevails. 

The R. S. F. S. R., the Ukranian S. S. R., Azerbaijan 
S. S. R., and the Georgian S. S. R. contain several auto- 
nomous republics, provinces, regions, and autonomous 
regions (Arts. 22-25), and each of the Uzbek S. .S. R., the 
Tadjik S. S. R., and the Kazakh S. S. R., contains one or 
more regions. The remaining four constituent Republics 
contain no provirces or regions or autonomous republics., 

STRUCTURS OF THE UNION GOVERNMENT 

The highest organ of state power in the U. S. S. R. is 
the Suprc^e Council which exercises exclusively all the 
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'SupreniB legislative power, in accordance with 

'Connoii. Articles 14, without, however, interfering 

with the competent powers of the Presidium, the Council 
of People’s Commissars and the People’s Commissariats, of 
the U. S, S. R. The Supreme Council is bicameral consist- 
ing of the Council (Soviet) of the Union and the Council 
(Soviet) of Nationalities. 

THE LEGISLATURE 


The Council of the . Union is the popular (or lower) 
chamber representative of the people, directly elected by 

Lower Chamber citizens on the basis of one representative 
of the Legisla- for every 300,000 of the population. For 
this purpose the Union territory is divided 
into electoral districts. 

The election is made by the direct process, “all citjzens 
of the U. S. S. R., who have reached the age of eighteen, 
independent of racial and national affiliations confession of 
Directly elected faith, educational rank, domicile, social 
by the people, origin, property status and past activity, 
have the right to take part in the election of deputies and 
to be elected, with the exception of the insane and persons 
condemned by a court to be deprived of electoral rights." 
Every citizen has one vote; women can elect, and be elec- 
ted on the same basis as men. Even citizens serving in the 
Red Army can vote or seek election. Voting is by secret 
ballot. Candidates seeking election are nominated, in the 
ele'^oral districts, by public organisations and societies of 
toilers, the Communist Party organizations, professional 
unions, co-operative societies, organizations of youth; and 
cultural societies. The Council is elected for four-year term. 
A deputy has to render account of his work to his consti- 
tuents and can at any time be recalled on the decision of 
the majority of electors in the manner established by law.'' 



B26 


MODERN GOVERNMENTS 


This system of election has made a great improvement 
upon the system in vogue till 1936. 

The first elections, under the new constitution, to the 
Council were held on December 12, 1937, when 91,113, 
153 voters went to the polls. The representatives .elected 
to the Council came from all parts of the Union including 
among them the Eskimos of the north and the Caucasians 
of the South, speaking over one hundred languages and 
differing widely also in their manners and customs due to 
variety of geographical and cultural conditions of that vast 


country. 

The Council (Soviet) of Nationalities, the upper kouse, 
is also directly elected by the citizens of the Union and 
Autonomous Republics, autonomous 

The Upper 

Ohamber of the regions, and national district, on the basis 
Legielature. deputies for each Union republic^ 

11 for each Autonomous Region, 5 for each autonomous 
district, and one for each national district. It is elected 
simultaneously with the Council of the Union for a four- 

year term, and by the same process of election.^"-" 

Each chamber controls its own procedure, elects its 
chairman and two vice-chairmen; and examines the creden- 
How the Legis. tials of its members. The two chambers 
lature works. possess co-equal legislative power, including 

the right to initiate a legislative measure. A law is con- 
sidered to have been passed when it has been accepted by 
each chamber by a simple majority. It is then published 
in the languages of the Union republics, over the signature 
of the chairman and secretary of the Presidium of the 
Supreme Council. 


In case of disagreement between the two chambers 
over a legislative measure, the question is referred to a 
concilia tion c o mip ission established on a party basis. If the 
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Conflicts conciliation, commission fails to arrive at an 

between the agreed solution, or in case its decision is 

two Cnanibers: 

how solved. unacceptable to any chamber a second 
opportunity is offered to the chambers to consider the 
question. In case there is again a disagreement, the Supreme 
Council is dissolved and general elections ordered. 

Jmnt sessions of the two chambers are held (presided 
over alternately by the Chairmen of the Council of the 
Union and CouncilofNationaHties) for electing the Presi- 
dium of the Supreme Council and the Council of People’s 
Commissars of the U. S. S. R. Sessions of the Supreme 
Council are held twice a year but extraordinary sessions 
may be convened by the Presidium either on its own initia- 
tive or on demand by one of the Union republics. 

Elections to the Supreme Council must be held within 
two months of the expiry of its term of four years, or of its 
premature dissolution, and the new Supreme Council must 
meet within a month of the elections. 

THE EXECUTIVE !'"• ' ' M 

The Presidium of the Supreme Council consists of 28 
members, and is accountable to the Council for all its 
The Presidium: activities. According to Article 49, this 
its functions. Presidium: ‘(a) convenes sessions of the 


Supreme Council of the U.S.S.R.; (b) gives the inter- 
pretations of the laws of the U. S. S. R. in force, issues 
decrees; (c) dissolves the Supreme Council and orders new 
elections; (d) orders and carries out referendum of the 
whole people on its own initiative or on the demand of one 
of the Union republics; (e) annuls the decisions and orders 
of the Council of People’s Commissars, of the U. S S. R.'or 
of the Union republics, when they do not conform to the 
law; (f) in the period between sessions of the Supreme 
Council of the Union, carries out the functions of the 
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Council and appoints individual People’s Commissars of the 
Union at the suggestion of the chairman of the People’s 
Commissars, and subject to subsequent confirmation by the 
Supreme Council; (g) bestows distinctions and-titles of 
honour; (h) exercises the right of pardon; (i) appoints and 
removes the high command of the armed forces of the 
Union; (j) when the Supreme Council is not in session, 
proclaims a state of war in case of armed attack on the 
Union or in case of necessity of carrying out international 
treaty obligations for mutual defence against aggression; (k) 
proclaims general or.partial_ mobilisationj (1) ratifies inter- 
national treaties; (m) appoints and recalls plenipotentiary 
representatives of the U.S,S.R. in other states; (n) receives 
letters of credence and recall of diplomatic representatives 
of foreign states accredited to it,’ 

! Thus the Presidium exercises all powers usually belong- 
ing to heads of states and also some of the powers exercised 
;by cabinets in other countries. 

The highest executive and ad ministrative power of the 
U. S. S, R. is vested in the Council (Soviet) of People’s 


, , Commissars of the U.S.S.R. It is respon- 

Oouncil of • ^ 

Commissars: its sible to the Supreme Council of the U. S. 

S. R. and accountable to it, and when the 


Supreme Council is not in session, to the Presidium of the 


Supreme Council. On the basis, and in pursuance, of the 
laws in force, the Council of the People’s Commissars 
publishes decisions and orders (which are binding through- 
out the territory of the U.S.S R.) and supervises their 
execution. According to Article 64 of the constitution-; 
the functions of the Council of People’s Commissars are: 
(i) to coordinate and direct the work of the All Union and 
Union republics People’s Commissariats of the U. S. S. R., 
and other economic and cultural institutions V^ithin its 
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jurisdiction; (ii) to adopt measures to enforce the plan of 
national eco nomy, the state’s budgetrand‘'to"sfrengtheii the 
monetary S 3 stem; (iii) to maint ain public order, defend the 
i nterests of the state and protect the rights of citizens; (iv) 
to co nduct 'and direct the foreign relations of the U.S.S.R., 
(v) to direct the general organization of the Union armed 
forces and to determine the yearly period of the citizens’ 
quota of military service; (vi) to institute, when necessary, 
special_ committees to deal with matters of economic, cul- 
tural or defence character. 

It can also suspend decisions and orders of the Councils 
of People’s Commissars of the Union republics and also annul 
the latter's ordinances and instructions in those branches of 
administration and economics, which are included within 
the jurisdiction of tlie U. S. S. R. 

It is formed by the Supreme Council of the U. S. S. R. ’ 
and consists of : the Chairman of the Council (Soviet) of 
People's Commissars of the U. S. S. R.; 

Its composition, 

' the Vice Chairman of the Council (Soviet) 

of People’s Commissars of the U. S. S. R.; the Chairman of 
the State Planning Commission of the U. S. S. R., the 
Chairman of the Commission of Soviet Control; the People’s 
Commissars of the U. S. S. R.; the Chairman of the Com- 
mittee of Reserves (warehouses); the Chairman of the 
Committee on the arts; the Chairman of the Committee on 
higher education. 

The total strength of the Council of People’s Comrais- 
sa rs of . the^ Union, as formed on January 19, 1938, is 
twenty-eight. 

The Government of the U. S. S. R. can be interrogated 


in either Chamber, and the People’s Commissar concerned 


How it works. 


must give an answer (oral or written) 
within three days of the interrogation. The 
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different People’s Commissars are to direct the branches of 
State administration falling within their competence. They 
issue orders and instructions regarding the departments in 
their charge and supervise their execution, subject only to 
the restrictions placed on them by the Union lav, s or decisions 
and orders of the Council of People’s Commissars, 

There are eight All Union People’s Commissariats (de- 
partments of administration) of the U.S.S.R., Defence, 
Foreign Affairs, Foreign Trade, Railways, Communications, 
Water Transport, Heavy Industry, and Defence Industry. 
THE JUDICIARY IH THE U. S. S. R. 

The judicial system of the U. L. S. S. R. is uniform 
throughout the Union. The highest court of justice is the 
Supreme Court of the U. S, S. R., and the other courts 
below it are the Supreme Courts of the Union republics, 
provincial and regional Courts, Court of Autonomous repub- 
lics and autonomous regions, district court, special Courts of 
the U.S.S.R. (established by the Supreme Council of the 
U. S S. R ), and People’s Courts. 

The Supreme Court of the U. S. S. R, supervises the 
judicial activity of all the judicial organs of the Union and 
ihe Supreme Union republics. Its judges as well as those 
of the special courts (constituted by the 
Supreme Council) are elected by the Supreme Council of 
the U. S. S. R. for a term of five years. 

Similarly the Supreme Courts of the Union republics 
are elected for five years by the Supreme Council of each 
Union republic. Each Autonomous republic^ too has its 
own Supreme Court elected by its Suprem.e Council for a 
five-year term. 

Provincial, and regional soviets or the soviets of toilers’ 
deputies of the autonomous regions elect the provincial and 


* Union republic is different fiom an Avtononious republic. 
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„ regional Courts, Courts of autonomous 
Other.Courts, , , . 

regions, and district courts, each for a term 

of five years. 

The People’s Courts are elected directly by the citizens 
of a rayon^ all citizens voting secretly and with equal rights. 
These courts have a three-year term. 

The proceedings in the various courts are held in the 
language of the territory concerned. But in case of persons 
unacquainted with that language, an interpreter is pro- 
vided, besides allowing them to address the court in their 
own language. The proceedings in all courts are open; the 
accused enjoy full right of defence; people’s assessors are 
attached to all cases except those specifically mentioned by 
law. All judges are independent, subject only to law\ 

Each Supreme Council (of the All Union, of the Union 
republic, of the Autonomous region, etc.) appoints an 
Attorney whose primary duty is to supervise the execution 
of the laws by all People’s Commissariats and institutions 
responsible to it. All Attorne5's are subject only to the 
Attorney of the U. S, S. R , but otherwise they work 
independently. 

GOVERNMENTS OF THE UNITS 
The following table gives the names, with capital towns 
in brackets, area, and population of the eleven republics 
that form the units of the Union of Socialist Soviet Re- 
- publics: 
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Constituent Republic with 

Area in sq. 

Population 

capital. 

miles (Jan. 
I, I9d6) 

(Jan. 1, 
1933) 

B. S; F. S. R, (Moscow) 

6.368.7fi8 

105,650,900 

Ukrainian S, S. R (Kiev) 

170, 99r 

31.991,400 

Bylotunsian S. S. R, (Minsk) 

49,0a2 

1 6,469,400 

Azerbaijan S, S R, (Baku) 

32,950 

1 2.891,000 

Georgian S, S R. (Tiiljs) 

26,865 

3,110,600 

Armenian iS. S. R. (Erivan) 

■ 11,580 

1.109,200 

Turkmen S, S. R (Ashkhabad) 

171,381 

1,268,900 

Uzbek S. S. R (Tashkent) 

P6,H92 

5,044.300 

Tadzhik S. S. R. (Stalinabad) 

55,040 

1,3.32,700 

Kazakh S.S.R. (Alma-Ata) 

1,047,797 

6,796.600 

Kirghiz S, S. R (Frunze) 

75,926 

1,302,100 

Estonian S S. R. 

18,000 

1,200,000 

Lithuanian S, 8. R, 

21,500 

2,500,000 

Latvian S. S. R. 

25.000 

2,000,000 

Ear elo Finnish S. S. R. 

19,000 

469,000 

Total for the U. S. 8. R. 

8,179,228 

172.016,100 


The Constitution of 1936 describes the organization, 
powers and functions of state, powers of the Union repub- 
lics as well as of the Autonomous republics. The seven 


Union republics are the.^irect units of the Union, but many 
of-them contain a few Autonomous republics and are thus 
themselves federations within a federation. The organiza- 
tion of government in all these units and sub-units is based 
upon the principles underlying the government of the 
U. S. S. R. 


Each Union republic has a Supreme Council (Soviet) of 
its own, elected directly by the citizens for a term of four 

Legislatures sole legislature of the re- 

ot units. public. Its functions include: (a) adoDtion 

of the constitution of the republic and 

amending ,t according to Article 16 of the Constitution of 

the U. S. S. R., (b) approving the constitution of the 
utonomous republics, it any, in its territory and defining 
the boundaries of their jurisdiction, (c) approving the plan of 
national economy and the budget of the republic; (d) exer- 
csing the right of amnesty and of pardon in case of persons 
sentenced by the judicial organs of the Union republic 
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The Supreme Council (Soviet) of every Union repulic 
elects its own chairman and his vice-chairman to conduct 
its meetings ; forms its own Presidium, consisting of the 
chairman of that Presidium, vice-chairmen, the secretary of 
the Presidium, and its other members; it also forms the 
Council (Soviet) of People’s commissars of the Union re- 
public, which is the Government of the Union republic. 

The highest executive and administrative organ of each 
Union republic is the Council of People’s Commissars of 
that republic. The eleven Commissariats 

Eseontives \ j . , 

of units. (departments) under its charge are those of 

Food Industry, Light Industry, Timber Indusry, Agriculture, 
Grain and livestock, State farms. Finances, Internal Trade, 
Internal Affair.', Justice, and Public Health, military orga- 
nization and ■ foreign affairs. The Council of People’s 
Commissars of the Union republic is responsible to the 
Supreme Council of the republic; it performs the latter's 
functions between its sessions and at that time it is accoun- 
table to the Presidium of the republic. 

The Council of People’s Commissars of a Union republic 
consists of the chairman of the Council of People’s Com- 
missars of the Union republic; the Vice-Chairman; the 
Chairman of the State Planning Commission; the people’s 
Commissars (15 in number, of Food industry. Light 
industry; Timber industry; Agriculture; Grain and livestock 
— State farms; Finances; Internal trade. Internal affairs; 
Justice; Preservation of health; Education; Local industry; 
Communal economy ; Social security ; defence and foreign 
affairs); a Delegate of the Committee on reserves; the chief 
of the Administration of the arts ; delegate of the All 
Union People’s Commissariats. 

The People’s Commissars direct the administration of 
the various departments in their charge, and issue orders and 
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instructions on the bassis and in execution of the laws of the 
U. S. S. R. and the Union -republic. They carry out the 
orders and instructions of the People’s Commissars of the 
U. S. S. R. and of the Commissariats of the union republic. 

The Council (Soviet) of the People’s Commissars of the 
Union republic can suspend and annul the decisions of the 
People’s Commissars of the autonomous republics, and of 
the executive Committees of the various soviets of the 
provinces, regions, and the Autonomous regions, w’ithin the 
territory of the Union republic. 

By amendments, passed by the supreme Soviet of the 
U. S. S. R. on February 1,1944, the Union Republics have 
been empowered to have their own military organizations 
for their defence and to make their own arrangements for 
regulating relations with foreign states, subject, however, to 
general guiding principles laid down by the Supreme Soviet 
for the purpose. 

The Autonomous Soviet Socialist Republics are sub«units 
of Union Republics. Each of the Autonomous Soviet 
Socialist Republics (A. S. S. R.) has a Sureme Council 
(Soviet) of the A. S, S. R , which is the highest organ of 
State powers within its territory. It is elected by the 
citizens of the A. S S. R. for a term of four years. 

Each A. S. S. R. has its own constitution which takes 
into account the special features of its territory, and is 
drawn up in general accordance wich the constitution of 
the Union republic. The Supreme Council of the A. S, 
S. R. elects a Presidium and a Council of People’s Commi- 
sars of the A, S. S. R. 

There are provinces, regions, autonomous regions (in 
most of the Union republics) and- A. S. S. R., and auto- 
nomous regions districts, rayons, cities, rural areas (in all 
Union republics), each of which has its own council (Soviet) 
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consisting of the deputies elected by the toilers for a two- 
year term. These soviets of the various territories ensure 
the maintenance of State order, observance of laws, and the 
protection of the rights of citizens. They look after the 
locality and establish the local budget. They are respon- 
sible both to the superior soviets (of the next higher 
territories) and to the toilers who elect them. 

THE COMMUNIST PARTY 
The Soviet system of government, described above, was 
run mainly by the Communist Party w hich w as the carrier of 
government. Yet the party ^d the government must not be 
confused together, the one being different from the other. 
The Communist Party is open to any one belonging 
, to any nationality, because the principles 

Kon racial party. 

of communism have no place for narrow 
nationalism and aim at the establishment of the rule by the 
proletariat all the world over. Communism does not, in 
its fundamental concept, recognise political frontiers, but 
seeks to organize the workers in the whole world. And yet 
admission to the Cemmunist Party is an extremely difficult 
affair, a prospective candidate has to undergo a training 
period on completion of which he is admitted to the party 
if recommended by important and known members. On 
the other hand, it is very easy to leave the party ; one has 
just to express one’s desire. From time to time the party 
is purged of all non-enthusiastic or insincere members who 
have either lost faith in the principles and practice of com- 
munism or have been suspected of disloyalty to the party. 

The total membership of the party in the beginning of 


1938 w’as estimated at less than 3 millions including mem- 
bers and probationers. The recruitment 


Membership of 
the party. 


to the party is made from amongst the 


Tsonismol comprising cf ;oung rren and wemen between 
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the ages of sixteen and twenty-three years, who are undet- 
going training. Those whose ages range from ten to 
sixteen years are called Pioneers and below these ate 
Octiharists, consisting of children between the ages of eight 
and ten. Thus the system consisting of the party and the 
three under-associations may be likened to the scout organi- 
zation wherein there are definite stages to pass through 
before being admitted as a full-fledged member. The total 
strength of the Communist Party and the under-societies is 
over twelve millions, 

Strict party discipline is rigidly observed. Every 

^ . member or candidate has to subordinate 

Party discipline. 

all his personal feelings to the welfare of 
the party; each is at the- disposal of the superior whose 
orders have to be implicitly obeyed, A member has to go 
wherever he may be sent, and he has to devote all his 
spare time to spreading the principles of communism and 
defend the same even if it entails sacrifice of his own life. 
Nearly 14% of the members are women and girls. 

Communism aims at giving a practical shape to Marxian 
doctrines; abolition of class distinctions; basing political and 

social rights on one’s personal labour; 
munism. a^Htion of capitalism and its replacement 

by state control of all means of production and distribution; 
abolition of religion. Whosover is found guilty of drunken- 
ness, disobedience to superior authority in the party, 
attending church service, want of zeal in propagating party 
gospel, or giving any kind of help to "bourgeois” class is 
dissmissed from the party. On the other hand, those who 
distinguish themselves by greajter_deyotion to party, turning 
out of more than normal work, or literary activity are 
specially rewarded. Officials of the party are entitled to 
travelling allowances, residential quarters and the use of 
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automobiles. In tbeor}s at any rate, equality in treatment 
is emphasized. In practice, however the officials in charge 
of factories and farms enjoy greater privileges ensured by 
the distribution of extra-profit. The account given of the 
practical working of the communistic doctrines in Soviet 
Russia are conflicting, due largely to the predilections of the 
visitors and writers. Human nature being what it is, it is 
impossible to expect perfect adherence to an ideal in practice. 
However, the network of organizations of the party in the 
U. S. S. R, is an attempt to control the administration. 

The prim._a^..unit of the party is the “ cell” (yacheika) 
which contains at least three members and raajTbe formed 
in a village or factory. The cell carries 
the pTr\^y!°° the policy of the Central Party by 

means of propaganda, “Of a total of 39,321 party cells in 
1928, 25'4 per cent., were formed in factories, 527 in 
villages, 18 '5 in officers and enterprises, and 1’8 in educa- 
tional institutions.” The cells elect delegates to the party 
organ of the division. The provincial and regional organs 
of the party elect delegates to the All Union Party Cong- 
ress. The Congress meets once in two years. During the 
intervals a Central Executive, elected by the Congress, 
conducts the work. The most important official of the 
Central Committee is the Secretary General (at present 
Stalin occupies that office) who controlled not only the 
party but also the Government till 1936. Though tlic 
Party and the Government were distinct institutions, the 
former virtually controlled the latter. And the Seventh 
Congress held in the beginning of 1934 resolved to oblite- 
rate the outward distinctions between the Party and the 
Government. 

Though within the Party there is freedom of discussion 
and expression of views, once a dicision is taken, it becomes 
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binding on the members. Whosoever tries to flout Party 
directions is expelled or otherwise punished. Generally 
speaking, a member of the Communist Party must be 
prepared “ to put himself at the service of the State,” by 
doing all sorts of works required of him. The various 
branches of the Party spread over the tJnion keep strict 
vigilance over the working of the Soviets and thus enforce 
the instructions received from the centre. As the most 
important organs of the Government till 1936 were those 
in the upper layers of the pyramid, the Communist cared 
to have more of themselves elected to those Soviets and in 
villages and factories they contented with candidates put 
up by them but not necervsarily being registered members 
of the Party. 

As the real policy of the Government was dictated from 
above, the Communists had a full control over the Govern- 
^ ment. “The Communist Party is thus the 

One parly 

government the driving and directing force of new Russia. 

Even where Communists arc not in direct 
control, there is Communist influence, as in the famous 
"Red Triangle” to be found in all factories, whereby a re- 
presentative of the Communist Party sits with a representa- 
tive of the factory committee and with the manager to 
determine factory policy”.*' 

On coming into power, the Communist party started 
on the various ecnomic programes, which were considered 
as parts of the politico-economic system contained in the 
constitution of the U. S. S. R. In the process, conflicts arose 
between Stalin and Trotsky, after Lenin’s death, each of 
whom claimed to represent the correct view of Leninism. 
The final triumph of Stalin and the consequent expulsion 
of Trotsky led to the secret plots against Stalin’s adminis- 


Cole, Europe To-day p. 390, 
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tration which ruthlessly put down all opposition to itself 
by inflicting the heaviest penalties on these who were found 
involved, or who were made to confess their participation, 
in the plots. 
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CHAPTER XX 

GOVERNMENT OF GERMANY 


“All people of German 'blood, whether they live under Danish, 
Polish, Czech, Jtalian or French rule, must be united in the German 
Reich . . , Wo will not renounce a single German in Sudeten, in 
Alsace-Lorraine, in Poland, in the League of Nations colony Austria 
or in the Biiccession States of old Austria’’ [Gottfried Feder), 

“Germany must be given a position appropriate to a nation 
which would normally be regarded as the most powerful single 
state in Europe.” {Lord Lothuin, in the House of Lords, May 1, 1935) 

The third Reich, consisting of the territories immedia- 
tely after the Amchhtss with Austria, covers an area of 
214,068 square miles with a population numbering 
72,790,724, It is the most central of the Europeon States 
and thus occupies an important position on the Continent. 
Germany has passed through several political upheavals 
which have given her an entirely new character, till she 
has become a dictatorship of the most militant type. It is 
necessary, for an intelligent understanding of the present 
political institutions of Nazi Germany, to read back the 
constitutional history of the Bismarckian Empire and the 
Weimar Republic. 

CONSTITUTIONAL HISTORY 


The wave of the French Revolution, that swept over 
the wliole of Europe, effected great changes in Germany. 

The German confederacy', built upon the 

Till the mid- _ ^ 

niaetoenth ^ ruins of feudalism, suffered a loss when 

Napoleon drove a wedge into its heart and 

created the Confederacy of the Rhine, consisting of 

Wurtemberg and Baden v.’hich were, till then, members of 

the former confederacy. This act of his, aroused the spirit 
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of German nationalism, though unconsciously, and in 1813 
"the rise of Germany broke the Confederacy of the Rhine." 
After the Congress of Vienna (1815), a German Confedera- 
tion* of thirty-nine states, large as -well as small, was formed, 
in which presidency went to Austria and vice-presidency to 
Prussia. In the following years, the power of Prussia 
increased. The liberal party in Germany grew in strength, 
and the political convulsions of 1841-49 in Europe exercis- 
ed profound influence on German politics. 

About this time, the advent of Bismarck changed the 
whole course of politics in Central Europe. "He foresaw the 
formation of a German nation only in the strengthening of 
the Prussian power and the exclusion of Austria”t This 
policy at once met with the approval of King Wilhelm of 
Prussia, who then appointed Bismarck 
ce^m^ury^*^ the president of the Prussian Council. The 
cL^marok Chancellor followed his ‘policy of blood 

and iron’ and quarrelled with Austria over 
the question of disposition of the territory wrested from 
Denmark In 1866, he declared war against Austria, defeated 
her and drove her out of the Confederation. In this way 
Prussia gained undisputed hegemony inside the German 
Confederation which was renamed the “German Empire" 
or German Reich. In 1871, a constitution was drawn up 
for the Reich. The lower house, called 
the Reichstag, consisted of 397 members of 
whom 235 went to Prussia, and the remaining distributed 
between the other members of the Reich. These members 
w'ere elected by universal suffrage for a term of five years, 


The First Reich, 


* “This was not properly a federal union, but rather a perpetual 
international alliance, the States remaining separate and indepen- 
dent, except for matters affecting the external safety to Germany.’* 
Governments and Parties in Continental Europe, Yol. I, 234. 
t Federal Polity, pp. 60-61, 
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the Emperor having the right to dissolve the house earlier. 
The upper house, called the Bundesrath, consisted of 58 
members of whom Prussia got as man*y as 17. ‘‘ The mem- 

bers were more or less delegates of the different states and 
voted according to the instructions of their' governments, 
hence all the delegates of a state had to cast their votes simi- 
larly on the same question”.# Fourteen negative votes could 
defeat a measure and as Prussia alone commanded 17 votes, 
she virtually exercised the rightof veto, particularly because 
inside the reich the real power was exercised by the 
Bundesrath and not by the Reichstag. The Bundesrath was 
an ‘‘extraordinary mixture of legislative chamber, executive 
council, court of appeal, and permanent assembly of diplo- 
mats.” It could disol ve the Reichstag, and order the 
forces of the Empire to subdue a recalcitrant state. 

The chief executive power of the Reich lay in the hands 
of the Emperor who was the same person as the King of 

. . , ,, Prussia. ‘‘He was Commander-in-Chief of 

Position of the 

Emperor in the the Imperial army; he could wage war 

and conclude peace. He represented the 
Empire in all international affairs. He summoned the 
legislature and dissolved it; he promulgated all laws. As 
King of Prussia he exercised great powers. In this capacity 
he could veto legislative measures by instructing the 17 
Prussian members of the Bundesrath to cast their votes in a 
particular way; he appointed the Imperial Chancellor”.t 
The only Federal officer was the Chancellor. He was 
responsible not to the legislature but to the Emperor, He 
was necessarily the chief minister of Prussia and adsiver of 
„ . the Prussian King, that is, the same person ■ 

The Chancellor. 

as the Emperor, The powers of the 

* Federal Polity, p. 62. 
ir Ibid, p, 63. 
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German Chancellor in Bismarck’s time were greater than 
those of any other man in the world . . . He had no 
cabinet, but only a number of subordinates. He presided 
in the Bundesrath, and took an active part in the debates 
in the Reichstag. 

The Judiciary of the Empire consisted of the courts of 
the several states, and their organization and procedure 
. were determined by the laws and statutes 

Its Judiciary. 

of the Empire. The judges were appointed 
by the local sovereigns. 

To sum up, the German Empire w’asa federal state, if 
we- can use this term, of a peculiar type. "The member 
states had no equality of status whether in the counsels of 
A peculiar Empire or in their internal administra- 

federal state. Prussia overshadowing all, and the 

bigger states having derived special privileges by joining 
the confederation at a later date. The states did not enjoy 
democratic constitutions so very essential to the stability and 
smooth working of a federation. There was a strong 
legislative centralisation in the Empire with an executive 
decentralisation. The Central Government could legislate 
on all matters on which U. S. A. Congress can, and on 
many more that clearly fall within the jurisdiction of the 
states in U. S. A. But all these w'ere executed by the 
officers of the states.... The Empire did not exercise direct 


authority over the whole population; but over the local 
princes and free cities”. t The greatest defect was, un- 
doubtedly, the too great power that Prussia enjoyed. She 
held the Imperial Crown, the Chancellory, and, through 
her 17 votes in the Bundesrath, veto over legislation. After 
her came some of the other states like Saxony and Bavaria, 

* Governments nnd parties in Uoiitinental Europe, vol, I. 279. 
t Federal Polity, pp- 63-64, 
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which had cjctracted special previleges as the pride of their 
membership, and then followed the small principalities and 
free cities with insignificant powers, so that, as Lowell 
remarks, “the compact could not fail to resemble that 
between a lion, half a dozen foxes and a scor^e of mice.” 

Such a constitution was unsuited to the democratic 
ideals of the twentieth century. “The stress of war made 
it inevitable that the Government of the Reich should be 
dependent on public confidence, and this meant, in effect, 

the practical adoption' of responsible 
The war of 1914- ^ ^ 

18 and fall of government”. « A committee of the Reich 

the Keich. • i -r 

was appointed, 1917, to examine the ques- 
tion, and before it could do anything, Germany witnessed 
the collapse of her military organization in the field. On, 
30th September, 1918, the Kaiser issued the memorable 
declaration: “I desire that the German people shall co- 
operate more effectually than hitherto in th§ determination 
of the destinies of the Fatherland. To that end it is my 
will that men in whom the people repose their confidence 
shall share to the widest extent in the rights and duties of 
the Government”. t The war was,' however, drawing to a 
close; at any rate, the German army was being demoralised 
and the make-shift arrangements proved ineffective. In 
November, 1918, there was revolution in Germany. The 
Kaiser abdicated, and the Crown Prince too, renounced 
his claim to the throne. Workers’ and Soldiers’ Councils 
were rapidly formed throughout the country. On Novem- 
ber 10, the Great Berlin Workers’ and Soldiers’ Council 
elected an Executive Committee, consisting of three mojority' 
and three minority Socialists who then formed the Pro- 
visional Government. But between the Council and the 

• Select Constitutions of the World, p. 173, 
t Ibid. 
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Provisional Government serious conflict soon arose, wHeii 
the' latter convened -a Constituent Assembly, consisting of 
delegates of the various states to draw up a constitution. 
Truce had till then been declaredand negotiations for peace 
■with the Allies started. The terms offered by the victors 
were too exacting, but in the circumstances then prevailing 
in Germany, they had to be accepted, though not without a 
protest- 


The 421 delegates to the Assembly having been elected 
by universal suffrage, on January 19, 1919, on the basis of 


The making of 
a republic, 


proportional representation, the Assembly 
met at "Weimar (the place chosen to enable 


the Assembly to work in peaceful atmosphere, away from 
the revolution in Berlin) on February 6. The Provisional 
Government had already appointed Dr. Hugo Preuss, the 
Secretary of State for the 'Interior, to dfaw up a Reich 
Constitution. A Jew by faith, a democrat and liberal by 
temperament, and a Professor of Constitutional Law by 
profession. Dr. Preuss had gained considerable practical 
experience in the Berlin County Council; his studies, outside 
Berlin University, had given him “analmost unrivalled Cdm^ 
prehension of political principles and machinerj', enriched 
by study of Continental, English and American democra- 
cies".* He lost no time in reading the situation and 
producing a draft of a federal constitution, which began 
thus: ‘The German Reich consists of its Member states and 
the territories (GebieteK) whose populations desire admission^ 
into the Reich by virtue of their right of self-determination 
and who are admitted by a law of the Reich’’.t Sovereignty ^ 
it was'asserted, belongs to the people; therefore Funda-^ 
mental Rights of the people were clearly defined. This^ 


"Finer, Theory and Practice of Modern Government, yol, I, p^ 336,_ _ 
tlbid. p, 855, 
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draft was debated upon at length by the Assembly, and . in 
its revised form it became the constitution of the new 
German Republic, having been adopted by it on 31st July', 
1919, by 262 votes against 75. The Assembh*. by ' a 
resolution, constituted itself as the first Reichstag and the 
constitution was put into force on 1st August, 1919, 

, THE SECOND REICH 

Curiously, the constitution, though establishing a re- 
public in Germany, gives the state the name “Reich” 

The constitu (meaning an Empire). It recognises the 

tion of Weimar sovereignty of the people in the Preamble 
( 1919 ). 

itself, which states: “The German people, 
united in every branch and inspired by the determination to 
renew and establish its realm in freedom and justice, to be 
of service to the cause of peace at home and abroad, and to 
further social progress, has given itself this Constitution.” 
This sovereignty of the people is further made clear in Art. 
I which states: “The German Reich is a Republic. All 
state authority emanates from the people." Thus, this 
constitution was a great improvement upon that of Imperial 

Monarohy Germany, which set up a confederation of 

desirojedand the States without any reference to the 

repubUoan 

institutions people. Other important features of the 

establishfed. . . rmm , • , 

constitution of 1919, which distinguished 
it from its predecessor, may be summarised thus: It 
destroyed monarchical governments in all the units within 
the federation, and established in their place republican 
institutions based upon the will of the people. It was 
federal in character, and destroyed the old supremacy of the 
states within the Empire. The power of Prussia was 
considerably curbed. When the constitution was being 
framed, the delegates from the Rhineland had insisted on 
the dismemberment of Prussia whose power had been too 


Monaroby 

des^rojed and 
republican 
institutions 
establishfed. 
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preponderant in the Empire, but these separatist tendencies 
were, for a time, kept in check, and a provision was made 
in the new constitution, to allow the making of territorial 
changes under certain conditions. The central government 
was made very strong, and the federation very much resem- 
bled a unitary state. This enabled Germany, even in the 
after.math of the greatest war in history, to emerge as a 
powerful and united nation, to allow, later on, a dictator- 
ship to be established under Hitler in 1933. People were 
allowed to exercise direct voice even in the election of the 
Chief Executive, the President of the Reich, and'also in the 
amendment of the constitution, through Referendum and 
Initiative. Fundamental Rights of the people were consti- 
tutionally recognised, e. g, equality of all Germans before 
the law; abolition of titles, and privileges or disadvantages 
of birth or rank; freedom of movement; free racial and 
linguistic development, security of property; secrecy of 
private correspondence, freedom of expression of opinion 
and peaceful assembly; eligibility to all the highest offices 
in state; freedom of conscience and profession; and compul- 
sory and free education of a very high standard. 

The most unique feature of the Re publican Constitution 
was the recognition of the importance of economiclife ,of 
„ , . the people, and Section V contained fifteen 

Eoonoinio _ 

aspects clauses in that regard. State control over 

natural resources, and labour laws had been provided; rights 
of discoveries and intellectual work were placed under the 
care of the Reich. Professional unions were allowed to be 
formed. A - comprehensive system of insurance for the 
maintenance of health and fitness for work, the protection • 
of- motherhood and provision forthe economic consequences 
of old age, infirmity, and the vicissitudes of life was created.- • 
Workers’ Councils were instituted to co-operate with the 
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state in matters connected with the welfare of workers and 
salaried employees. 

In other Tespects the distinction between the old 
Imperial constitution and the new Republican constitution 

The division of clear and fundamental as in the dis- 

powers. tribution of powers between- the central 

and the state governments. In Imperial Germany, the states 
had large powers and some of the bigger ones enjoyed special 
privileges; all these distinctions were abolished. 'The com-, 
pe.tence of the Federal authority was- very much extended,, 
until the independent activity of the States, was almost 
entirely at its mercy — legally. Firstly, both the Reich and 
the States were subject to the ¥undimtntal .BJghts of the 
Second Part of the Constitution, and many of these- were 
regulated by. Federal law, for example, administrative juris- 
diction, the law of property, and so on.' Secondly, the 
Federation received Powers of two kinds : Exclusive and 
Concurrent, and both made lists of formidable scope,, so 
intricate, .also, that there was less clarity of distinction, 
between Federal and State functions in this than in any 
other Federal Constitution and this largely through the . 
Concurrent Powers.# 

Under Article 6, the Reich exercised exclusive legislative- 
power as regards foreign relations: colonial affairs; nation- 
, ^ ality, freedom of domicile, immigration and 

L6gisi,itive ' 

ppwerrs of the emigration, and extradition; military organ- 

central govern- ’ . , 

mont. ization; the monetary system, customs .and 

freedom of commercial intercourse; posts 
and .telegraphs including telephones. It had also .legislative 
ppwer (Art. 7) regarding 'civic rights; penal law, passports, 
and. the police supervision of foreigners; poor, relief and . 
vagrancy; judicial procedure; population questions and the. 

♦ Theory and Practice of Modern Government, vol, 1, pp 361- 62, 
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care of motherhood, infants, children and young persons; 
labour laws and public health; law of expropriation; trade' 
in food-stuffs; commerce, weights and measures; industry 
and mining insurance; navigation; railways; and cinemas 
and theatres’. It could also issue uniform regulations 
regarding sanitary administration and the maintenance of 
public order and security, (Art. 9), It could make laws as 
ragards 'taxes and other re%'enues in so far as they were 
appropriated wholly or in part to its purposes,’ (Art 8). 
It.Iaid dow’n fundamental principles governing ‘the rights, 
and duties, of religious associations; education, including 
higher education and scientific literature; conditions of 
service of officials of all public bodies; land laws and land 
settlements; and burial of the dead, (Art 10). In concurrent 
legislative powers, the States retained these powers so long 
as the Reich did not exercise them, but Art 13 clearly 
stated that the law of the Reich prevailed over the law of a 
State, if the two conflicted with each other. In cases of 
doubt, the Supreme Court decided the matter. 

As regards execution of laws, the Reich exercised' 
control in those affairs in which it had exclusive legislative 
pot^-er; and in all other affairs laws of the Reich were 
carried into execution by the State authorities, unless these 
laws decreed otherwise, (Art. 14), though the Reich could 
issue- general instructions. 

The Reich exercised general powers of sjpervhion over 


the States which had been allowed the exercise of only 
those powers which had not been expressly assigned to the 


Control of tho 
Reich over the 
States; ■ • 


former. All cases of doubts or disputes 
between the Reich and the State were' 
decided by the Supreme Court, and' this 


was another improvement over the Imperial constitution, 
because at that time there was no such competent' judicial 
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organ to discharge this duty. At that time "the ordinary 
courts determined this itidirecf/y as an incident -of a challenge 
to the validity of a rule".^ But now there was a direct 

challenge and a special court. 

/ 

The above description of the division of powers clearly 
shows that ‘the hand of the Reich was everywhere, and this 
in the more fundamental of State activities. Economically, 

A strong central Culturally, in her representative and 
government. administrative institutions, in the founda- 
tions of the educational system, in the matter of general 
civic rights, Germany was one, or far on the way to becom- 
ing one; and the battle provoked by the division of powers' 
was in theory, between the conception of the Reich as a 
Federation and the Reich as a Unitary State with decentra- 
lization to Regions’.! The residual powers left to the States 
were so few, and the administrative and supervisory powers 
of the Reich were so large that fundamentally the system 
appeared to be unitary; although the historic federal stamp 
was far from having been completely erased.! Under the 
later regime of Hitler, the Reich had been converted 
into a unitary State, but how far the movement could bring 
about permanent changes could not then be foretold, 
The present condition of Germany may only prove to be a 
phase in tha post-war developments in Europe, necessitated 
by the complexities of international relations. Nevertheless,' 
it can safely be said that the Republican constitution of 
Germany enabled this large State in the heart of Europe, to 
regain strength after the defeat inflicted on her more than 
three decades ago and this was mainly due to' the large powers 
which the Reich was constitutionally allowed to exercise', 

• Theory and Prac.ice of Modern Government, vo], 1, pt364. 

f Ibid, p.333 

: Ogg: Governments of F.arope, p. 7.’5 
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■ - - The Federal -Legislature was bicameral consisting of an 
ujjper house (JR.dchsrai) and a lower house (Reichstag). Ths 
Kehhsrat consisted of 68 members distributed thus: Prussia 27, 
Bavaria 11, Saxony, Wurtemberg 4 each, Baden 3, Thuringia, 
Hesse and Hamburg 2 each, and the other States 1 each.* 
The composition was based upon Art. 61 v^hich stated: 
‘In Reichsrat every state has at least one vote. The larger 
states. have^one vote' for each 700,000 inhabitants. A sur- 
plus of at least 350,000 inhabitants is taken as equivalent 
to -700,000.' ■ No state may be represented by more than 
two-fifths of all the votes . . . The distribution of votes is 
regulated by the Reichsrat after every general census.' 
Unlike the system in other . federations, the strength of 
the German federal upper chamber varied with each 
census; though it still retained the federal principle to a 
certain extent, it did not recognise the equality of status 
of all the States (so far as their representation in the upper 
chamber was concerned); it translated the will of the 
States, as conceived by the governments or cabinets of the 

States.t 

• Tbe Reifbstagi or the lower house of the German legis- 
lature, was the principal holder of popular sovereignty in 
the- Reich. It was elected,- on a Sunday or on some public 
holiday, by universal adult suffrage, on the basis of propor- 
tional representation. The total strength was not fixed, - 
but it varied with the number of votes cast at the election, 
there being assigned one representative, to every 60,000 
votes cast. The system adopted was based'on Art. 24 in the 


The' Baden 
syEtem of 
election. 


constitution of Baden- and was, therefore, 
called the Baden System which had been 
preferred to the Hondt system. The election 


* ‘.Thebiy and Practice -of-Modern Goveii.menti v'ol. I. p;87l. 
t Rhio Brunett The (feiman Donetitatior, p, 18. : 
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on' the Baden system -was held thus. Germany -was divided 
into thirty 'five electoral districts. These districts were also 
formed into seventeen groups, each of the latter uniting 
two or more districts. Then over them all was the whole 
Reich including the entire territory of Germany; The 
political parties produced district lists of their, respective 
candidates, each ticket of party containing the names of 
its candidates for the districts. Then on the election day; 
each elector went to the polling booth and voted for -the 
ticket of the party he favoured, that is, his preference was 
for the party and the program me and not for any individual 
candidate or candidates. Then the number of votes each 
party thus secured in the district was counted and for each 
60,000 votes secured, it was given one representative from 
its list, beginning from the top. The fractions of 60;000 
that remained unutilised for that party, were then trans- 
ferred to its group ticket, and in each group the total votes 
unutiised in the districts of that group were again determined 
and for each 60,000 votes the party got one representative oh 
the group ticket. Again, there might remain unutilised some 
votes, r, «., fractions of 60,000, in the group', such- votes were 
then transferred to the Reich ticket of the party," and all 
these votes for the seventeen groups were summed up and 
the party was assigned one member for each 60,000 'vPtes,' 
and one member for over 30,000 votes remaining as' the' 
final fraction. This method w’as advantageous in utilising 
the fractions of 60,000 votes, so that the principle ‘that 
no votes be wasted or go unrepresented’ was adhered to. 
Advantages o£ But no party could secure on its group and 
the system. Reich tickets more members than it 

had directly secured on the district tickets. For example, 
if a particular small party had .obtained 18 ■ members in 
the count for the districts, then it dould not get mote than 
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18 .members, for tke unutilised votes of the districtSr -on- its 
group and Reich tickets. This had been provided to dis- 
courage the springing up of small .local parties which might 
not be sufficiently .numerous in districts, but might try 
secure members, by combining th’ir unutilised votes, on 
the .tickets for the groups-or for the Reich. 

• All citizens, male as well as female, over twenty years 
of age were entitled to vote. The electoral districts either 
prepared an alphabetical list of their voters or only granted 
a joter an identification card or certificate, a duplicate of 
which was retained by the district authorities. The voter 
produced the certificate at the booth, to assure the author- 
ities that he was entitled to vote. The political patties 
prepared their respective lists and provided each voter with 
a copy. The voter got a simple envelope from the district 
authorities, marked and put in it the list he wished to vote 
for» sealed the envelope and delivered it to the election 
authorities. So that Germany ignored the principle of 
maintaining permanent lists of voters and a citizen on 
reaching the prescribed minimum age limit secured an 
"electoral certificate at any time. 

, Bankrupts, paupers, those placed under guardianship, 
and those deprived of civil rights by a court decision, soldiers 
under colours, and those detained in ihental asylums, or in 
prisons for criminal offences, were disqualified from voting. 
Political prisoners were, However, allowed to vote. 

There was no provision for” by-elec tlon. But at the 
time of the general election, the party lists were so drawn 
upas to provide for filling up possible vacancies whenever, 
these happened. The chief features of the German system.' 
of election were the largeness of constituencies; long lists 
of candidates; the combination and reward of the surpluses; 
absence of by -elections; absence of small and insignificant 
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parties; and equitable representation of all political 
parties. * 

The above method of election was in vogue till the 
latter part of the j’ear 1933, but towards the close of that 
3 ’ear, Hitler appealed to the countrj^, and 
System. allowed only the Nazi party to contest 

elections, all other political parties having been either 
suppressed or not allowed to contest elections; so that in 
the election the voters went to the polls and only indicated 
their choice for or against the Nazi list. That is to say, 
during Hitler’s regime the German system of proportional 
representation had disappeared. And as G. D. H, Cole and 
Margaret Cole remark: “The Weimar Republic is clearly 
doomed. For, although it is quite uncertain whether the 
Nazis intend to restore a monarchical form of government, 
they have shown that they have no use for the bourgeois 
Republic”. t 

The normal life of the Reichstag was 4 years, but it 
could be dissolved earlier to make an appeal to the country. 
These earlier dissolutions had been frequently resorted to 
on account of the inability of any party to form a stable 
ministry which V, as due to the presence of a very large 
number of them with different programmes w'hich ruled 
out strong coalitions. 

The Reichstag exercised control over the cabinet which 
was responsible only to this popular branch of the legisla- 
ture. The Reichstag might prosecute the National President 
and the cabinet before the National Judicial Court and 
demand that the people pronounce on the removal of the 
President, (Art, 43). It might demand the presence of the 
Chancellor and the Ministers, whether in committee or in 


*' Theory and Practice of Modern Government Vol. II. p. 917, 
t T^lie Intelligent Man’s Review of Europe Today, p 648. 
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full session. Its members could address qucitions, in writing, 
to the cabinet, to which the latter might respond in writing. 
Such questions were taken up on a Tuesday or on a Friday. 
No discussions could, however, take place on the ministerial 
answers. Thirteen members might, in writing, interpellate 
the cabinet, but interpellations were not followed by a vote 
as in France. The Reichstag exercised further control over 
the cabinet ‘by means of a parliammtary investigation com- 
mittee, a novelty in German public law; this com nittee was 
appointed when one-fifth of its members demanded it. In 
addition, the Reichstag appointed two permanent commiteetsl 
one dealt with Foreign Affairs, and the other controlled the 
activity of the cabinet of the Reich when the Reichstag 
was not in session, to safeguard the right of popular 
representation. 

As the system of government instituted by the Weimar 
constitution was parliamentary, there hdd been provided a 
The Federal President to act as the head of the govern- 

Exeoutive. ment, ‘a new type of chief of state.' He 

was not merely a titular head but a powerful chief of 
state — a great necessity in Germany. He was more powerful 
than the French President wjio has no effective powers, but 
less powerful than the American President who is the chief 
executive head of U. S. A. 

The German President was elected by ‘the whole German 
People,’ the details being regulated by law. Every German 
citizen above 35 years of age was eligible for the office. He 
was elected for a term of seven years and was eligible for 
re-election. 

A candidate for Presidentship had to obtain an absolute 
majority of the votes cast for being elected. If, however, no. 
candidate got this much majority, a second election took-- 
place^ In this second election any number of candidates 
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migiit-be presented, even- those who- did not contest - the 
first- election, and the one getting - the largest- number ol 
votes declared elected, that is, there was no absolute majority 
reqwire-nacnt in' the second -election. But in' IQB-J, Hitler 
aloae stood for election; -no other candidate was allowed. - 

• On assuming -his office he took the oath of office -which 
ran thus*. I swear fo devoie all ?fiy energ'j to the welfare of the 
Gertnan Peeple^ to increase their prosperity, to protect them from 
iiijnry,- to preserve the Constitution and the laws of the Common- 
wealth, to perform ?>jy duties conscientiously, and to deal justly 
with all. 

. He could be removed from his office by an a’^SDliite 
majority of the electors to whom the question was-referred 
on -the .demand of a Iwo-thirds majority ' vote of the 
Reichstag. During the interval between this vote of the 
Reichstag and the referendum, the President remained 
suspended from office. Eut if, as a result of the popular 
vote, the President was retained in his office, he was consi- 
dered to have been re-elected for seven years, and the 
Reichstag dissolved. He could not be prosecuted for a 
criminal offence without the consent of the Reichstag. 

' Before the rise of Hitler in 1933, the President promul- 
gated all law’s passed by the legislature. He exercised the 
power of veto only in case of disagreement between the 
Reichsrat and- the Reichstag, and the failure of the latter 
to rule out the objections of the former by a two-thirds vote, 
in which case the President could refer the question to 
popular- vote' or declare the measure as dropped. 

As the head of the State he represented the Common- 
wealth- in- matters of -international law’.' He concluded in 
the liaihe-of the Commonwealth, -alliances- and other treaties 
with- foreign pow’ers;- He accredited anJ received ambassa- 
dors, (Art, 45^. For the declaration of W’ar and concluding 
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of place, a national law was formerly required. The Pre- 
sident had supreme command over all the armed forces of 
the State. He appointed ai.d dismissed all civil and military 
officers, ‘if not otherwise provided by law.’ If any State 
inside the Commonwealth failed to perform any of the 
duties imposed upon it by the constitution, the President 
took steps to force it to perform those duties, even by force 
of arms. In case there was danger to safety and public 
order in the federation, he took all steps to restore safety, 
even by using armed forces and by suspending, "in whole 
or in part, the fundamental rights established in Articles 
114, 115, 117, 118, 120, 124 and 153." 

Before 1934, he appointed the Chancellor, and, upon 
the latter’s recommendation, the Ministers of the Common- 
wealth. In selecting the Chancellor, the President exercised 
his fullest diicretion, but he usually appointed that leader 
who was -likely to form a stable ministry. He could also 
dismiss the Chancellor, and this power President Hinden- 
burg actually exercised by dismissing Chancellor Pruning in 
June 1932, and setting up a non-party government under 
the leadership of von Papen, when this Chancellor, too, was 
similarly dismissed, much against the President’s own wish, 
in December 1932. 

Next to the President, another important Federal 
Officer in the National Executive, -^as the Chancellor, in 
one sense a proto- type of the British Premier. The Chan- 
cellor formed the cabinet, the ministers of w’hich he pro-- 
posed for appointment by the President. The Chancellor 
was free to select as many ministers as he liked to keep in' 
his cabinet, and the constitution did not fix any number.- 
The Chancellor as also each minister, was responsible to the' 
Reichstag, and had to resign when the National Asserably- 
withdrew its confidence. Unlike the British Prime Minister, 
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the German Chancellor guided the general policy of his 
cabinet, which the ministers had to abide by, though the 
latter were free to fill in the details of their respective 
departments. The Chancellor had to be continuously 
informed of all measures which were important for the 
determination of the main lines of policy and the conduct 
of the business of government. But each minister was held 
'individually responsible to the National Assembly" for the 
detailed working of the department under him; the Chan- 
cellor being held responsible only for the general policy. 
The Chanceller presided over the meetings of his cabinet. 
Decisions in these meetings were arrived at by a majority 
vote, and the Chancellor (or in his absence the presiding 
officer) had a casting vote in case of a tie. If the Reichstag 
did not approve of the general policy of the Chancellor, the 
whole cabinet including him, resigned. So that the Chan- 
cellor governed and his ministers only administered, and in 
this sense he was more powerful than the British Premier 
who cannot make any general policy of his own binding 
upon the cabinet which works as a whole. 

The existence of multi-party system in Germany did 
notallow any Chancellor to retain the confidence of the 
Reichstag for a considerable time, because no party com- 
manded an absolute majority. Between February 1919 and 
June 1928. there were as many as fifteen cabinets, giving an 
average life of 7 i months to each. The pressure of foreign 
relationships, toe, was at other imrortant reason which 
accounted for these short-lived cabinets. "Every time a 
crisis has occurred in German relationships the balance of 
political strength and loyalty has been rudely disturbed, 
since passions have been so roused that often one could best 
gevern by resignation from the Government”. =» As many as 

* ■TJjBory npd Practice of I'odern Goverpmeut, vo] II p, J106 
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■four cabinets fell on account of differences over the foreign 
policy of the Reich, 

- Before the rise of the Nazis to power, the executive in 
Germany followed the parliamentary practice of all other 
countries, the only special feature in the former being that 
on account of the existence of half a dozen strong political 
parties, there was always a difficulty in forming a stable 
government,- and recourse was alw-ayshad to form a cabinet 
after reaching agreement betw’een two or more influential 
parties. But after the assumption of power by Hitler 
in 1933, the other political parties had been suppressed 
and even the Nationaiists, the supporters of President 
Hindenburg, entirely fused with the Nazis. Thereafter 
Chancellor Hitler had assumed dictatorial powers, putting 
an end, at any rate for some time to come, to the parlia- 
mentary executive which was provided in the constitution 
of Weimar. 

THE GERMAN JUDICIARY 
There has been a very important difference between the 
German judicial system and the American S 3 'stem. Even the 
„ , . , Weimar constitution leaves this difference 

American almost untouched. This difference lies in 

systciD* 

the fact that “whereas in the American 
judicial system the national authority is evidently conceived 
to be above that of the states, its Courts intervening to 
secure federal judgment in federal matters, in the German 
system the states were left with considerable freedom".*- 
The Imperial Bundesrat decided conflicts between states, 
unlike the system in America where the Supreme Court is 
the authority to decide'such matters. So that even in the 
Republican constitution (1919) of Germany, the distribution 
of judicial powers, as provided in section VII (Articles 102) 

* Theory and Practice o£ Modern Government vol. I, p. S13. 



,'500 


fsSODERN GOVERlirkEisfTS 


to 108), made "little advance upon the' old.” This was 
a peculiarly German feature. 

Before Hitler, in Germany, judges were appointed for life, 
and were independent, subject only to the law. They could, 
Judges how however, be transferrred from one office to 

appointed. a'notlier. Thej' held office till they reached 

the prescribed age limit. Military courts could not be ins^ 
tituted except in times of war or on board war-vessels. 

Before 1935, all states' had 'established Administrative 
Courts provided in Art. 107. The states themselves appointed 

Administrative judges of these courts. The main pur- 

oourtsin state?. pQgg Qf administrative courts was "to 

give judgment on the legality of administrative actions, and 
disciplinary aspects of official activity.” The citizen had a 
right to invoke the power of the Courts againstany act of an 
administrative authority, The Courts were concerned with 
cases respecting the competence of municipal authorities 
and the various ii stitutions and officers thereof or cases 
between individuals and the authorities regarding claims 
and obligations arising out of public law; the conflicts over 
powers between the higher local authority, rates, orders 
under the police power, subjects which in English law are 
dealt with either by the Departments of State or ordinary 
Court of Law.^ 

Besides these Administrative Courts there were ordinary 
courts in all states, dealing with ordinary cas’s, criminal and 
civil, as in other countries of the world. The courts were 
of varying gradations with varying degrees of jurisdiction. 

In the Commonwealth (Reich) too, there were Adminis- 
trative Courts on the lines of those in the states. There was 
Administiative also the Supreme Court or ‘A Court of 
Eeich^ State’ established by the federal government, 


* Iheory and Practice oi Modern Govif Jinent, vol, II p. 1489, 
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as provided' in Article 108 of the constitution. This Court 
sat at Leipzig, and had 96 judges. It exercised appellate 
jurisdiction over all inferior courts and also original jurisdic- 
tion in certain cases. It was divided into four criminal and 
nine civil senates, each consisting of five judges.* It acted 
as a tribunal for trying, "constitutional issues of the first 
rank," which were; 

(1) Impeachment (as voted by the Reichstag) of thj 
National President, the Chancellor and the Ministers, for 
criminal violation of the constitution. (Art. 59) 

(2) Differences regarding ‘maladministration o^ Reich 

laws by the states,’ the suit being preferred by the Reich or 
the state government. (Act. 14) , 

(3) All disputes relating to property "in cases arising 
out of the territorial reorganization of the states” (Art. 18), 

. (4) All "non-private” conflicts between states, or 
between a state and the Reich. 

(5) All constitutional conflicts arising within a state 
which had no court for their settlement. 

(6) Disputes arising between the Reich and any state or 
states relating to the rights and powers of the former over 
the railway system and the conditions of transfer of the post 
and telegraph system, state railways, canals; and differences 
of opinion with regard to ‘interpretation of treaties relating 
to the transfer of those and allied institutions.’'' 

The above powers of the Supreme Court were defined 
by a law passed in July 1921, The institution of this 
Supreme Court in Germany was a distinct improvement 
upon the Imperial judicial system which did not provide for - 
any such judicial machinery for the settlement of disputes 
mentioned above, particularly those arising between the 

Statesman's Yesr Book, 1933, p, 933. 
t Theory and Praotlce of Modern Government, vol, I, p. 3GV. 
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Reich and the states. “Under the old Constitution the states 
were somtimes judged by the Reich without appeal to a 
ptoperly constituted court of justice, or the Reich was suc- 
.cessfully defied, since appeal to the Bundesrat was an appeal 
to a political body the members of which had a personal 
interest in the result. The character of the new Federation 
made such a method impossible. A Central authority to 
guard the spirit of the Constitution was imposed by the facts 
of the situation”.’!* The new German federalism had, in 
this respect, been influenced by the experience of U.-S. A., 
Australia and Canada. 

AMENDMENT OF THE CONSTITUTION: DIRECT 

DEMOCRACY. 

The amending process of the Weimar constitution of 
Germany reflected the sovereignty of the people, of the 
Reich, unlike, the method prevailing in the Imperial Ger- 
many which recognized the union as between Princes and 
not between peoples. The following methods could be 
adopted for amending the constitution; 

(1) The two Houses of the legislature, vi^-, the 
Reichsrat and Reichstag, might effect an emendment 
by a two-thirds majority, in each House, provided that 
(in each House) two-thirds of the total members were 
present. 

(2) If the Reichstag passed an amendment by a two- 
thirds majority of the total members of the House, and the 
other House persisted in objecting to that amendment, the 
President might refer the measure to the people, if asked to 
do so by the Reichsrat within two weeks, or he might pro- 
mulgate it. It was provided that in the referendum at least 
half of the electors must take part, and out of them a 
majority should vote in favour of the amendment. There 
was thus a conditional referendum* 


•Theory and Praotioe of ilodern Goverfiraent), vol. I, p. 358, 
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(3) An amendcnent could be initiated by one-tenth of 
the voters and then if the Reichstag rejected it, it was 
referred to the people and if an absolute majority of the 
voters voted for it, iv became valid. 

To effect a constitutional amendment by means of a 
referendum a simple majority was sufficient if the Reichstag 
had voted for such an amendment; but if the Reichstag’s 
approval was to be nullified in such a case a specified 
majority was required.* 

The Weimar Constitution, in recognising the sovere- 
ignty of the people, had introduced an element of direct 
democracy, a provision which marked the most important 
improvement upon the Imperial Constitution. As described 
before, people elected, by a direct vote, their National 
President and could in one sense, recall him or reassert 
their confidence in him, whenever there was a serious 
conflict between him and the Reichstag, and the latter 
demanded his removal from office. They could initiate 
laws by submitting a di.aft signed by one-tenth of the voters 
and could also demand that a law’ passed by the legislature 
be referred to their vote. This last demand could be made 
by one tw’entieth of the qualified voters. Their consent 
(only of those who were directly affected) was also neces- 
sary in making territorial reorganizations, (Article 18). And 
lastly,' they could propose and pass constitutional amend- 
ments, as described above. All these various methods by 
w’hich people exercised direct and effective voice in the 
governance of the country was just in conformity with the 
spirit of the constitution which stated that all state author- 
ity emanated from the people. There were a few occa- 
sions when referendum was resorted to and people given 
a chance to determine the questions at issue. 

* Bran t. The German Constitution, p, 146. 
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. . ECONOMIC LIFE OF THE PEOPLE 

To rehabilitate the economic con(3ition of a defeated 
people, to counteract the invasions into Germany of the 
Bolshevick movement from the cast, and lastly, to satisfy 
the growing socialistic needs of the post-war period the 
constitution of Weimar recognised the importance of the 
welfare of the working classes and of the economic life of 
the German people in the fifteen articles ( 151 - 165 ) of 
Section V. This was tried to be achieved in the following 
ttvo ways: 

Firstly, the workers and salaried employees were organ- 
ized together. Each factory consisting of fifty workers had 

^ . a local workers’ council, and similarly there 

Workers 

oTganized, ci e district workers’ councils and then 

finally the National Workers’ Council. Para 2 of Art 165 
said: “The wage -earners and salaried employees are entitled 
to be represented in local workers’ council, organized for 
each economic area, and in a National Workers’ Council, 
for the purpose of looking after their social and economic 
interests.” So that the worker of the two parties in the 
economic life of the nation had been organized to take its 
proper stand vis-a-vis the capatalists who were undoubtedly 
stronger than the w orkers. This co-operation had done 
much to improve their lot. 

Secondly, effort was made to bring about a better under- 
standing between the employer and the workers by institut- 

I 

ing economic councils consisting of the repre- 
between sentatives of both. Wage earners and 

w™ikerT^ salaried employees are qualified to co-operate 

■ on equal terms w'ith the ' employers in' the 
regulation of wages and working conditions, as w’ell as in 
the entire economic development of the productive, forces. 
The organization cn loth sides and ihc agrcementsbelWeep 
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them will be recognised.” In these words the constitution 
emphasised the need for co-operation between 'the em- 
ployers and their workers. Thus had been instituted dis.- 
trict economic councils, each covering an economic area, 
and the National Economic Council covering the w'hole 
territory of the Reich. The constitution fixed the composi- 
ti..n of these councils thus: ‘‘The districEworkers’ councils 
and the National Workers’ Council meet together with the 
representatives of the employers and with-other interested 
classes of people in district economic councils and in a 
National Economic Council for the purpose of performing 
joint economic tasks and co-operating in the execution of 
laws of socialization, The district economic councils and 
the National Economic Council shall be so constituted that 
substantial vocational groups are represented therein accord- 
ing to their economic and social importance.” The Na- 
tional Economic Council, often described as the Economic 
Parliament of Germany, consisted of 326 representatives of 
the various groups, distributed thus: agriculture and forestry 
68; market industries and fisheries 6; general industry 68; 
commerce, bank and insurance 44; transport enterprises 
34; small business and small industries 36; consumers 30; 
civil servants and the professions 16; other nominees of the 
government 24. Each group consisted of an equal repre- 
sentation of employers and workers. 

The National Economic Council was mainly an advisory 
body. All laws eclating to social and economic policy were, 
An advisory before being introduced into the National 
Assembly', referred to the b ational Econo- 
mic Council for opinion. The National Economic Council 
itself Had the right to propose such measures for enactment 
into law. If' the National cabinet did not approve them, it 
could, nevertheless, introduce them into the National 
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Assembly together with a stateme nt of its own position. 
The National Economic Council might have its bill-present- 
ed by one of its own members before the National Assembly. 
Thus the National Economic Council had almost the same 

relation with the National Assembly (Reichstag) in all social 
* * . . . ' * . ' 
and economic legislation as the Reichsrat had with the 

National Assembly in all other legislative measures. 

The representatives in the National Economic Council 
had no fixed term, each.groupof employers or workers being 
How the Oouncil free to recall any of their respective repre- 
wotked, sentatives at any time as well as fill up 

vacancies when they occurred. Being an advisory body, its 
decisions were not necessarily arrived at by majority rule; 
sometimes there was voting by groups and at other tiraesby 
heads. The complete record of its proceedings on a parti- 
cular measure was sent to the government which then for- 
mulated its own opinions. The Economic Councir often 
worked through Sub-Committees, the original-idea of treat- 
ting it as a parliament of 326 representatives having-. been 
given up. The meetings of the Council and its committees 
were not open to public. 

POLITICAL PARTIES 


Even before the war of 1914-18 there were political 
parties in Germany; their importance wa.s however, not 

Revolution of became in the post-war 

J918 increased period. The Revolution of November 1918 
party spin socialists, the state particular- 

ists, the democrats and all workers and soldiers to fight 
for acquiring influence in the making, and subsequently in 
the governing, of the state. The elections to the Coristi- 
tuent Assembly, on the basis of proportional representation, 
further resulted in sharpening the lines of division betw’een 
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the various political parties. Before this time (/. e. 1919) 
Germany had representative government but without any 
responsible government. The political parties did not, 
therefore, exhibit the sense of responsibility which is a 
marked feature of parties in England and America. "An 
extraordinary premium was placed upon the creation of 
attractive programmes’’-5‘ which had no chance, whatever, 
of being tested on the anvil of practical politics. The 
German politicians did not hesitate to make promises and 
set forth programmes that “were at once theoretically 
complete andinflatedfar beyond veracity." The Revolution 
of 1918-19, however, changed the w’hole face of German 
politics and the parties saw before th^m the possibility of 
being called upon to assume the responsibility of forming 
government, and this had "an immediate and abnormally 
deflating effect" upon their programmes. 

The making of the Weimar constitution wms a victory 
for the social -Democrats, and a defeat to the German 
Nationalists, the German People’s Party and the Indepeden- 
dents, all the three of which were anti-Democratic and 
desired to establish monarchic institutions in 1919. The 
Centre Party in Germany was mainly Catholic in its lean- 

The Centre Party It ^’as'-democratic and believed in 

the equality of men; it demanded revision 
of the Treaty of Versailles, creation of a functional represen- 
tative body: promotion of reconciliation between classes and 
industries; connection between industry and politics, includ- 
ing co-operation of the workers in industrial management. 

The National Socialist German Workers’ Party began 
with a comparatively insignificant following 

The National , . 

' Socialist German gf 32 in the May elections of 1924, and 

Workera’ Party. , . 

in the December elections its strength 


Theory and Practice of Modern Government, vol.I, p. 416. 
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went down to fourteen in the Reichstag. In 19.28, it 
further declined to 12, but in 1930 elections it again shot 
up to capturing 107 seats out of a total of 576, thus occup- 
ing a very important position second only to the .Social 
Democrats who gained 143 seats. .This success of the 
National Socialist Workers was due to the party’s Jntensiv.e 
and ceaseless efforts to appeal to the youth of the country 
against the parliamentary regime which had till then prop- 
ped up on the vast foreign debts which the successive 
governments between 1924 and 1928 had incurred to keep 
Germany outwardly prosperous. The party had recourse 
to extreme measures. “A militant, violent, incessant pro- 
paganda was practised; men and women who stood in the 
way were murdered, a military organization was created to 
give satisfaction to the longing of the young and the unem- 
ployedand oppressed, for freedom and organized gymnastic 
community. Large numbers of the youth of .the universi- 
ties were attracted. A process of infiltration was attempted 
in the Army".* The Party was essentially raceproud; 
it preached, firstly, Racial Nationalism including the exclu- 
sion of all non-Germans by blood from participation in 
German citizenship and its consequent dislike of the Jews, 
and, secondly. Social Economic Collectivism, 

The German Social Democratic Party was started with 


its support to Marxian doctrines. Its cry for universal and 
The Social equal suffrage won it great favour, and in 


Democratic 

Patty. 


1914 it had 88 daily newspapers with a 
sale of nearly a million and a half. During 


the war there was a split in the party; the secessionists 


included Independent Socialists and Majority Socialists, and 
both of the groups were, later on, assimilated in other 
parties. The Social Democrats, as already said, were the 
* Theory and Practice of Modern GoTerntr.ent, vol. I, pp, 676—77 
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most numerous partj' in the National Convention which 
produced the Weimar constitution, and they had, therefore, 
to conduct the government after August 1919. The party 
continued to occupy a very influential position, allying with 
some party or the other to form coalitions, till the rise of 
the Nazis to power. It believed in Socialism as the cure 
for the evil of modern industrial age, and 
' " sought to achieve its end through a parlia- 

mentary system. ‘It stressed the good of the community 
over that of the individual, and pursued a policy of cultural 
as well af social improvement through the State until such 
time as it gathered a majority of voters. It supported a 
centralised Reich with local self-government, the abolition 
of privileges of birth, sex, religion and. property. Adminis- 
tration was to be democratized; remedies against illegality 
of administrative action established; municipalization of 
business enterprise extended. It had many immediate 
demands; like that of marriage, divorce, and the treatment 
of illegitimate children. Its educational policy induced full 
and free opportunities for all, and secular instruction only, 
and was'strongly opposed to any publicly admitted right of 
the churches to influence the schools. Its financial policy 
was based on direct taxes. The party supported economic 
and factory councils in which the w’orkers might acquire a 
say in the direction of industry. It was a party of inter- 
national affiliations, and supported national minorities 
international disarmament, the League of Nations, and the 
backward peoples against exploitation’.* In short, this 
policy resembled that of the British Labour Party, with the 
only difference that the German Socialists were wedded to 
Mar.xian doctrine in general. This doctrine, however, could 
not make much head\vay. 


Ibid. p. 59?. 
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The Nazi Purtj% 


Hitler BS its 
founder. 


The most inlluential party in post-war Republican 
Germany was the German edition of the Italian Fascists, 
called the Nazis who are now the only 
political party in Germany. Nazism has 
much in common with Facism, particularly its fight against 
parliamentary form of government. It is the product of the 
general wave of intense nationalism that has been sweeping 
over' Europe since the beginning of the post-war period, 
notwithstanding the talk of internationalism and the 
professed abhorrence for war. Hitler is the father of the 
Nazi movement. He is an Austrian by birth, having been 
born in Bavaria where he started his 
political career as a Socialist. He took 
prominent part in the Socialist movement of 1918-19. 
Socialism was rigorously suppressed in Bavaria in 1920; and 
the anti-Socialists swept the polls at the following elections 
and succeeded in putting down the Communist movement. 
"It was in this atmosphere of revolution and counter- 
revolution that Hitler created his Nazi organization, hover- 
ing at first between the demand for Bavarian separatism 
and the creation of a powerful pan-German State”.* It 
soon gained considerable support, particularly in 1923, 
when Ludendorff joined its ranks. It became extremely 
militant in attitude and tried to overthrow the Republican 
constitution. The Bavarian Government repressed it, for 
the time being, and in April 1924 sentenced Hitler to five 
Us varying years’ imprisonment. He was, however, 
fortunes. released within a few months, contested 

the elections of 1924 and gained 32 seats. But the Kazis 
again lost ground in the elections of 1928; they could 
capture only 12 seats. However, the world slump afteR 
1928 gave Hitler his chance in Germany which was' then 


Cole- The Intelligent Man’s Review of Europe To-day p, 643. 
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' facing gigantic economic crisis. The Nazis began to acquire 
considerable popular support. In the elections of July, 
1932, they polled 13 1 million votes and captured 230 seats 
in the Reichstag. . Hitler refused to agree to the formation 
of a coalition government and the Nationalists were allowed 
to form government with von Papen as Chancellor. By 
this time the centre of gravity had shifted from the south 
to the n'.rth, and the Nazis became the strongest party in 
Prussia. Four months later, they again suffered, a set-back 
and in the elections of November, 1932, they got only 106 
seats and Hi million votes to their credit, and it was 
expected, in certain quarters, that Nazism had started on 
its downward march. At this time the Chancellor was vqn 
Schleicher who tried to appease the general discontent in 
the country by following a more moderate policy. He 
could not, however, condnue in power for long. President 
Hindenburg was then compelled by the force of circums- 
tances to offer Chancellorship to Hitler who formed his 
Power comes to first Nazi government, including therein 
Papen and the Nationalists who were 
friends of the President. ' Though Papen was made Vice- 
Chancellor, the real power passed into Nazi hands. 
FAILURE OF GERMAN PARLIAMENTARIANISM 
The Weimar constitution had established a federal, 
republican, parliamentary government in Germany. The 
German constitutionalists had hailed the 
introduction of parliamentarianism, hoping 
that the system would stabilise democracy 
and lead to .the happiness and prosperity 
of the nation.- But within a decade of its working 
the system . showed signs of complete failure, and in 
1933 it yielded place to Fascist dictatorship under Adolph 
Hitler. 


What the 
Weimar con- 
stitution had 
done. 
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' The failure of the Weimar parliaraentar}", republican, 
federal system has been attributed to different reasons, on 
account of the many view-points from 
which people have looked at the subject. 
Some hold that the weakness of German 
politicians and parliamentarians led to the 
failure of the Weimar Republic ; others 
assert that the Treaty of Versailles was responsible for the 
failure of the German parliamentary system. Neither view 
is entirely correct; the truth lies somewhere between the 
two. 


Vurious views 
regarding 
failure of the 
Weimar 
Republic. 


That the establishment of the Republic was enthusiasti- 
cally received by the German people, on the whole, cannot 
be questioned. But mere popular enthusiasm was not 
enough to make this important constitutional experiment a 
success. Certain conditions are necessary to make' parlia- 
, , mentarianism a success. Firstly, as the 

Conditions , 

necessary for system involves the formation of political 
the Buccoss of . , , , , 

parlinmentarinn- parties, two and only two political parties 

are necessary for the successful working of 
parliamentary government- This has been demonstrably 
established by the working of the English and French 
Systems. In the former country, parliamentarianism was a 
great success till the rise of the third party (the Labour 
Party), and in the latter the existence of the multi-party 
system—to be more accurate, the existence of the many 
political “groups” — has led to the extreme instability of 
character of the French cabinets, forcing them to perform 
political experiments of kaleidoscopic nature. In Germany 
the Weimar Constitution introduced the Baden system of 
proportional representation which, while it 
satisfied the claims and demands of the 


Abaenoe of 
these conditions 
in Oermnny. 


many political parties to obtain seats in 
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proportion to the support thej' obtained at the polls, directly 
encouraged the continuance of the multi-party system. 
Malti-pariy None of the parties commanded the sup- 
, port of the majority in the Reichstag, and 
hence from its very outset the parliamentary system suffered 
the inherent weakness of coalition, and unstable cabinets. 
That the first eleven cabinets, had an average life of 7> 
months each clearly proves how the German cabinet system 
was inclining towards the French system. 


Financial 
inatubility in 
Qerniany. 


Secondly, the new German parliamentarianism needed 
financial stability for its success. But the treaty of Versailles 
had imposed on her extremely heavy finan- 
cial obligations, the war reparations. Even 
when the reparation question was being 
discussed in 1918-19, far-sighted thinkers had protested 
against the inadvisability of loading Germany with excessive 
indemnities. But their protests did not appeal to the Allied 
Powers who seemed to be bent upon exacting the heaviest 
penalties from Germany, expecting that payments would be 
made by the latter sufficient in amount to cover their ovn 
expenditures on reconstruction of devasted areas and 
rehabilitation of soldiers. On the other side, the German 
people felt that the promise to pay was extorted from them 
under duress, and they and their governments would pay 
only when they were compelled to pay. Anxious to pay 
the Allies, the Germans developed their industries with the 
greatest speed and consequently cheap German goods flood- 
ed every nook and corner of most countries. Other coun- 
tries then raised high tariff walls against German imports, 
to protect their own manufactures. This accentuated the 
financial difficulties of the German government. Weimar 
constitution received too great a blow within the first years 
of its working. The successive coalition cabinets proved 
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unfit, rather powerless, to cope with the financial crisis 
created by the-reparation problem. 

Thirdly, the humiliation inflicted on the German nation 
by the severe terms of the treaty had created a new 
psychology of the defeated nation, Germany’s military 
strength was crushed, but not her military spirit and 
patriotism. Germany needed a system that could concen- 
trate all power in one place and in a few hands, without any 
chance of a change in policy. The young German mind 
was ready to welcome the party that made promises of an 
early retribution. 

Fourthly, experience has shown that certain traditions, 
are necessary to train a nation to work parliamentary 
institutions. The pre-war German Empire had developed 
, extreme form of aggressive militarism under 

Tra-itional , 

German milita- Prussian control. The parliament there 
was, but the Bundesrath — in fact, the Im- 
perial Chancellor— exercised all control, and the Reichstag 
was a virtual nullity. The abnormal circumstances created 
in Germany by the defeat in the v ar needed a strong 
administration. For these several reasons the experiment 
in parliamentary institutions failed to solve the iundamental 
problems facing the defeated Germany. 


Hitler in power 


THE THIRD REICH 

With the assumption of power by the Nazis under 
Hitler on January 30, 1933, Germany actually entered the 
Third Readi, despite the formation of a 
seemingly “coalition” cabinet with Hitler 
as Chancellor. Germany waited with bated breath to see 
what Hitler would do to implement the promises the 
National Socialists (the Nazis) had made. January 30 wms 
celebrated as the dawn of a new’ era. Evidently, Hitler W’as 
more in office than in powmr. His party, the National 
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Socialists, were still not in majority in the Reichstag. He 
had to depend upon the support of other parties. 

The Reichstag fire incident determined his mind. 
General election was ordered for March 5. It resulted in 
triumph for Hitler. The National Socialists obtained 44% 
of the votes and thus captured 288 seats out of a total of 
647, and with the tacit help of their supporters, the 
German National People’s party, they .-commanded 340 scats 
for fifty -two per cent, of the votes. 

The success of the National Revolution was now assur- 
ed. It is true to say that no similar revolution had been 
effected in post-war Europe with less bloodshed. The Nazis 
came into power by constitutional means. That they were 
determined to continue in power under cover of constitution- 
clism, too, cannot be doubted. 

The aims of Hitler were but the essence of National 

Socialism, which the original theorist Feder, had thus set 

.. , Out in an official commentary: “All people 

Aims of Hitlar. 

of German blood, whether they live under 
Danish, Polish, Czech, Italian or French rule, must be 
united in the German Reich. . . . We will not renounce a 
single German in Sudeten in Alsace-Lorraine, in Poland, in 
the League of Nations colony Austria, or in the succession 
state of old Austria." The Nazi political A. B. C. also 
declares; "The Third Empire is to be a future Christian — 
German Empire of the Middle Ages and of the Imperial 
Empire of Bismarck, and whichisto bring about the unifica- 
tion of all Germans living in Central Europe." Alfred 
Rosenberg, Director of the Foreign Affairs Bureau of the 
Nazi Party, clearly enunciated the aims of The Nazis in 
these words: "Racial honour demands territory and enough 
of it. . . . In such a struggle there can be consideration 
for worthless Poles, Czechs, etc. Ground must - be •-cleared 
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for- German peasants." And he further said, "A Nordic 
Europe is the solution of the future, together with a German 
Mittehuropa. Germany as a racial and national State from 
Strassburg to Memel, from Eupen to Prague and Laibach 
as the central Power of the Continent, as a guarantee for 
the south and south-east. The Scandinavian States and 
Finland as a second alliance to guarantee the north-east and 
Great Britain as a guarantee in the west and overseas neces- 
sary in the intere.'^t of the Nordic race." 

With a view to achieving these high aims, it was 
necessary to suppress all opposition to National Socialism 
One man rule in the Reich, to concentrate all authority 
in a few hands~may in one hand, to m- 
troduce a system of internal administration suited to the 
needs of aggressive militarism, and finally to control all the 
activities of the individual so as to make him completely, 
subservient to the will of the State. 

The new Reichstag held its first solemn session at the 
Garrison Church in Potsdam, which included a ceremony 
at the tomb of Frederick the Great. The same' afternoon 
the Reichstag met at Berlin and re-elected Goering as its 
president. On March 23, Herr Hitler outlined his policy 
in a speech, while introducing an important legislative 
measure which, when passed b}' the two Houses the same 


day, became La\v to Combat the Misery of People and 
Reich. It is popularly known as the Enabling it came 
into force on March 24, 1933. This Law laid down: 

National laws oan be ouactod by the Beioh cabinet as wall as in 
acoordanoe with the procedure established in the constitution. This 
applies also to the laws referred to in article 85. paragrahh 2.* and in 
article 87t of the constitution. (A.rt. 1) 


* The paragraph reads: ‘The Budget must be passed into law 
the op&nlng of the finauoial year.’* 

^ : "Fands may be obtained by way of loan in case 

ofdpeoial neoaeaxty. and. as a rule only, for 


beforc 


oU 
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- Th^.ileich laws enactDd by the Reich cabinet may deviate tfom 
the Constitution in so far as they do not , affect the position of the 
Reichstag and the Reiobsrat. The poVe'rs of the ’ President remain 
Undisturbed. (Act. 2) 

■ The Reich laws enacted by the Reich cabinet are.prepared -by the 
Chancellor and published in the Beichsgesetzblatt. They come. into 
effect, unless otherwise specified, upon the day following, their pub- 

I * \ 

lioation. Articles 68 to 77* of the constitution do not apply to laws 
•promulgated by the Reich Government. (Art. 3) 

Treaties of the Reich with foreign states which concern, matters 
of national legislation do not require the consent of the bodies parti- 
cipating in legislation. The Reich cabinet is empowered to issue the 
necessary provisions of these treaties, (Art. f.) 

This law becomes effective on the day of its publication. It be- 
comes invalid on April 1, 1917; it further becomes invalid. wheUithe 
present Reich cabinet is replaced by another. (Art. 5.) 

This Act did not formally abrogate the Weimar Con- 
stitution which still continues to be, in theory only the 
constitution of the Third Reich. But in effect, it transfer- 
red all legislative power from the Reichstag and. Reichsrat 
.(without, however, abolishing these bodies) to the Reich 
cabinet. The laws promulgated .under Article. 1 of the 
Act could deal with all matters not excluding the .budget, 
'and they were not to be subject to the process of legislation 
provided in the Weimar Constitution; -They;couId,eyen 
deviate from the Constitution. Moreover, as the Chan- 
. cellor prepared the laws on behalf of the Reich cabinet the 
Enabling Act practically gave all legislative po.wer in the 
Reich, including the making of treaties with foreign. states, 
to one single individual, vt\., the Chancellor. • The .< 3 nly 
limit imposed was that the Enabling Act. had force for 4 
years, /. e. till- _31st, March, 1937. Before the four^-years 

- prodaolive undertakings, Such a proGceding, as well ac the 
giving of a security on behalf of the Reich, may be.effectpd -only 
upon the authority of a law of the Reich." ' 

These articles related to the procedure of legislation in the Rsich 
the moving and passing of measures in and by the two dhami. 

- • hers, etc. 
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expired, the Reichstag decided on January 31, 1937, to con- 
tinue the Enabling Act for a further period of four years. 
In this way personal dictatorship of Adolph Hitler was 
established in the Reich, without, however, admitting the 
cancellation of the Weimar Constitution. 

The Enabling Act brought to an end "negative parlia- 
mentarianism." Anonymous responsibility v\as replaced by 
"consciousness and joy of the responsibility of ledaers.” It 
signified the manifestation of the special confidence of an 
overwhelming majority of the Reichstag in the government 
of national concentration, and concentrated all legislative 
and financial powers in the hands of Adolph Hitler who can 
act with quickness and effectiveness without having to 
await the consent of any deliberative body. No doubt the 
Act continued the Reichstag and Reichsrat for the time 
being (though without any legislative powers); on February, 
14, 1934, the government issued a decree abolishing 'the 
Reichsrat, thus depriving the states of direct representation 
in the national parliament. 

A week later, i.e., on March 31, 1933, the Reich cabi- 
net promulgated the Prov/sioftal Law for Coordinating of th 
States with the Reid which came into force on April 3, 1933. 
If the Enabling Act put an end to parliamentarianism in 
the central government of the Reich, this new law put an 
end to parliamentarianism in the states for it gave the same 
legislative powers to state cabinets as the Enabling Act 
gave to the Reich cabinet. The state cabinets were 
forbidden from promulgating any law making departure 
from the Reich constitution. But they could promulgate 
laws deviating from the state constitutions. All the state 
diets, except the Prussian diet, were dissolved and fresh 
elections orderd. The communist party was deprived of 
the right of representation, and all other parties were 
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apportioned seats in the diets in proportion to their support 
in the Reichstag elections of March 5, 1933, 

On April 7, 1933, the Rc ich cabinet promulgated 
- another lav? for co-ordinating of the states with the Reich. 
It is popularly known as the Reich Regents Law. By this 
law, Hitler concentrated in his own hands the complete 
administration of the states, which were to be administered 
through the Reich Regents appointed by the President and 
responsible to the Chancellor. It was the duty of the 
Reich Regent to see that the general policy laid down by 
the Chancellor was observed in the state for which he (the 
Regent) was appointed. This law gave the Reich Regent 
in a state the following powers: 

(1) Appointment and removal of the head of the state cabinet, 
and npon his proposal, the other members of the state cabinet; 

(2) Dissolution of the legislature and designation of new eleoticD;3 

(3) Preparation and publication of state laws, including the 'aws 
which are determined npon by the state cabinet according to . . . the 
temporary law of March 31, 1933, . . Article 70 of the Reioh constitu- 
tion of August ll, 1919, applies accordingly. 

(4) Upon the proposal of the state cabinet appointment and 
nismisal of higher state ofSciale and judges, so far as this formerly 
was accomplished by the highest state ofRoialsj 

(6) The power of pardon. 

A Reich Regent could not, at the same time, be a 
member of a state cabinet, (Art. 2). The Reich Regent was 
appointed for the duration of a state legislative period. He 
could be recalled at any time by the Reich President on the 
proposal of the Chancellor, (Art. 3). Votes of no con- 
fidence of the state legislature against the head and the 
members of the state cabinet were not permitted,' (Art.4). 
(5) In Prussia, the Reich Chancellor himself exercised the 
powers of Reich Regent. Members of the Reich cabinet 
might, at the same time, be members of the Prussian state 
cabinet. 
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' The passing of the Reich Regent Law effected consti-" 
tutional changes of a far-reaching character. It ended the 
sovereignty of the states which continued to exist only as 
administrative' units in a unified Reich. German federalisih ' 
came ’to an end. Administration of every state passed into ' 
thc'’hands of the Reich Regent, a political appointee of the’ 
Reich. The Regent represented the Reich authority in the 
state; 'he exercised authority over the state Government 
through the power of dismissing and appointing the presi- 
dent' and the members of the cabinet of the state; he pre- • 
pared and promulgated the state laws. The "Reiebswebr law 
of July 20, 1933, further gave him the following power; • 
“In case of public emergency or of a threat to public order ' 
the’ military forces must render assitance at the request of 
the Reich Regent, or, in the case of Prussia of the Reich 

t 

Chancellor or officials designated by him.” 

On October 14, 1933 the Reichstag was dissolved, and 
a new one elected on November 12, when only the Nazi 
I arty was allowed to contest the elections. On January 
30, 1934,— just a 5 ear after Hitler’s accession to pcwei— a 
bill was moved in the Reichstag, passed the same day by 
both the Chambers, and enacted as Law Comerning ih( New 
Strmmri 'of tht ^eich. According to'tbis law: The popular 
lepresentution of the states was abolished. The sovereign 
rights of ‘the states were transferred to the Reich, and the 
state’ Governments were declared subordinate to the Reich 
Government. The Reich Regents were made subordinate ' 
to the Reich Minister of the Interior. The Reich Govern- 
ment ''was^e'mpowered to make new constitutional law'. ' 

According ’to this single,- simple law proclaimed' On ‘‘ 
January 30? T934, the States ceased' to’be political units, and’ ' 
rem'aihed’only as territorial units for administrative conve- 
nience completely subordinate to the Reich. The purpose 
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of the "law was explained by Dr.'Frick, in a radio broadcast, 
thus; " "The historical task of our tioaes is the creation of a 
strong national unitary state to replace the former 
federal - state. There is no longer room in the new 
Germany for States (.Laniler) in the former sense or for 
State frontiers . . The State Governments from today ' 
on^are merely administrative bodies of - the Reich . , 
The law concerning the new structure of the Reich . . . 
give' the Reich Government complete power to undertake 
the'' constitutional reconstruction of the Reich, " The law 
removed even the few restt ictions contained in the Enabling 
Atft regarding the authority of the Reich cabinet to pro- 
mulgate 'Reich law's.J 

On February 14, 1934, the Reich Government 'issued a 
decree by which the Reichsrat, the only remnant of states’ 
individuality, was abolished. 

' Hitlefs Government had already removed'the weakness 
of government inherent in the multi-party spstem' by abolish- 
AbolRionol ing alF the political parties other than ''the 
parties. Na?is (National Socialists). The Communist 

Party was banned 1 The Socialists also ceased to • function 
as a separate partj ; 94 out of 1920 of the Socialist deputies 
had' voted' 'for the Enabling Act; the Nazis had seized all 
control over the socialistic organizations like trade unions, ' 
and arrested principal socialist leaders; a decree of July 7, 
1933, 'had abolished the socialist representation in the 
Reichstag and the Prussian Diet. The Democratic Party • 
had 'been banned on June 22, under an order of the Reich 
Minister for l:he Interior,- The other smaller parties also 
disappeared, ^ome C)f them merged 'themselves in the Nazis- 
and ‘Others’ Voluntarily disvolved themselves. Finally, on 
July 14, 1933, Eaw Prohibiting the Tormation of New Political' 
Parties was promulgated by the government, which recog- •- 
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nised The National Socialist German Party as the only 
political party in Germany. Article 2 of this law penalised 
the formation of new political parties by providing that 
whosoever made such an attempt to form a new political 
would be "punished w’ith imprisonment in a^ penitentiary 
up to three years or with confinement in a jail from six 
months to three years unless the act is punishable by a 
higher penalty under other provisions." 

By these steps all power in the Reich was placed in the 
hands of the Nazi party; this position was legalised by a 
^ law made on December 1, 1933, and put 

One party . 

government into force the following day. It was called 
established Sofegmrdfng ths Unity :of Party. and 

State, It declay that "After the victory of the National 
Socialist Revolution the National Socialist German Workers' 
party has bocome the carrier (Tragerin) of the government 
and is inseparably connected with the state. It is a corpora- 
tion of public law. Its constitution is determined by the 
leader (fuehrer)." Turthet articles of the law gave full 
powers to the leader to maintain discipline in the party 
and to punish any violations. Thereafter the dictatorship 
of the Nazi party virtually became the personal dictatorship 
of Hitler. President Hindenburg (elected April 26, 1925, 
and re-elected April 10, 1932) died on August 2, 1934. 
That very day Hitler published a law' combinining in his 
person the two offices of President and Chancellor, and 
adopted the designation of "Fuehrer and Chancellor." 

On lanuary 29, 1935, the government published another 
law called the Satthalter Laiy by which each Reich Regent 
may become head of the government of his territorial 
division, but completely subordinate to the Fuehrer and 
Chancellor. This has given to Hitler fallest controll and 
power over the Reich, 
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GOVERNMENT OF THE THIRD RE.CH 

We may now briefly state tbe from of the government 
now existing in the Reich. All authority of government 
has been handed over, constitutionally, to the Nazi party. 
So that according to Hitler it is not the state that controls 
the party, but the party that controls the state. The cons- 
titution of the party is prepared, amended or interpreted by 
the leader i. e. at present Hitler. All members ewe unques- 
tioned obedience to him and arc liable to such punishment for 
violation of dicipline as the leader might consider proper. 

The leader (F.tiehrer') forms the cabinet according to 
his own choice. At presant, besides the Fuehrer and Chancllor, 
there are' the ministers of Interior, Foreign Affairs, Defence 
Finance, Food and Agriculture, Economic Affairs, Post, 
Transport, Aviation, Justice, Learning and Education, 
Church Affairs, National Enlightenment and Propaganda, 
and two ministers without portfolio. Of these last Rudolf 
Hess was till his internment in England the personal deputy 
to thc Fuehrer. 

* In addition to the above cabinet. Hitler created on 
February 4, 1938, a new secret cabinet, smaller in size and 
entrusted with the task of advising him on all foreign and 
political questions. It consists of Herr Hitler, General 
Gbering,' Herr von Ribbentrop, General Keith (chief of the 
Supreme Command), Herr Rudolf Hess, Dr. Goebbles and 
admiral Reader. This new decree has given Hitler untram-* 
mclled control over the armed forces. It has resulted in 
tbe closer merging of the state and the Nazi party. The 
new secret cabinet may well be compared to the committee 
of the Imperial Defence in Great Britain as its constitution 
is similar and the purpose apparently the same Three new 
functions of Chief of the Air Force, Inspector General, and 
Chief of the Ministers’ Personal Staff have been created-, • 
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AU th.;s3-chang2S were approved by the Reichstag which 
',.meton February 20, 1938. 

The old legislature set up by the Weimar .Gppstitution 
has practically disappeared. The Reichsrat was abolished 
on February 14, 1934. The Reichstag remains, but in , an 
altered from. The list of 400 m embers,' all .• Nazis, .that 
compose it is prepared by the Fuehrer. Voters are required 
to say 'yes' or ‘no’ to the list; no other party, .being in 
existence, there is no other list to vote upon. ' Thus the 
Baden system of proportional representation has dissap- 
peared. All legislative powers have been transferred by 
the Enableing Act of 1933 (renewed in January , 1937) 
from the Reichstag to the Reich cabinet wherein the 

- Fuehrer's will is final. The Reichstag is convened if and 
■ when the Fuehrer considers it necessary. It listens to the 

account of the government’s achievements and, according 
to the party discipline, ratifies the actions of the govern* 
■ment.' It is, at the most, only an advisory body. 

The judicial system has been renovated. ' By thedaw 
cf April 1, 1935, uniform law courto have been instituted 

- througout the Reich They arc vested -v^’ith . varying 
degrees of power, civil and criminal. There have -been 

• instituted commercial chambers to try commercial - cases. 

= 'The highest court is the- Supreme Court 

consisting of 100 judges It sits at -Leipzig and exercises 
■revisory jurisdiction overall inferior courts. A law pro- 

• mulgated on July 5, 1935, has introduced a new. principle 
of criminal law laying clown that the courts shall punish 

"•offences not punishable under the Criminal Code if they 

- are deserving of punishment “according to the underlying 
'idea of a penal code or according to healthy public senti- 

■‘•ment.’’ Tnis is in keeping with the general spirit of -the 
vgoVer-nmental -system. 
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The one-party government now seated in power in 
the Third Reich has thus introduced great constitutional 
changes. The Nazi party in theory, and through it the 
Reich cabinet (completely under the Fuehrer and Chan- 
cellor’s control) in practice, now rules tlie Reich. W. B. 
Munro has 'thus described the fate of the Weimar Constitu- 
tion : . "It has been virtually annulled by action of the 
Hitler government, especially by the governmental reorga- 
nization law of September, 1935. To-day there is no real 
distinction- in Germany between constitution and laws, or 
between laws and decrees. The distinction, if it exists at 
all, is purely technical. Yet the Weimar constitution has 
never been definitely abrogated as a whole, with another 
constitution issued in its place. Powers have merely been 
transferred to Reich ministry by laws having the effect of 
constitutional amendments and this transfer of power has 
become the basis for the issue of decrees having all the 
force of constitutional enactments.'’ In fact the whole 
power over German law and German constitution has 
passed into the hands of Hitler himself. 

After the fall of Germany and the consequent dis- 
appearance of Hitler and his lieutenants from the scene 
of German politicr, the principal Allied victors, viz., 
Britain, U.S.A. and the U.S.S.R. occupied the three 
zones into which Germany was divided. Since then no 
steps have yet been taken to give Germany a new contitu* 
tron. The Third Reich is, however, dead. 
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GOVERNMENTS OF CONTINENTAL EUROPE 
Chapter XXI 
GOVERNMENT OF FRANCE 

Givj tjs a nama to fill the mind 

Witla shining thoughts that lead mankind. 

The glory of learning, the joy of art, — 

A name that tells of a splendid part 
. In the long, long toil and the strenuous fight 
Of the human race to win its way 
From the ancient darkness into the day 
Of Freedom, Brotherhood, Equal Eight, 

A name like a star, a name of light, 

I give you France 1 (D>\ Van Dyke.) 

Ever since the occupation of France by Germany in 
L9I0s Fceach. political system was ia tike . melting pot. 
The liberatio.i of France by the Allies put General De 
Gaulle at the head of the French Goverhnasnt. France 
then chose her own new system of government. Here 
we give below the French governmental system in oper- 
ation till 1931 under the Third Republic. 

■ .HISTOEY OP THE CO^’STITUTIOi^ 

France is, next to England, the most important country 
to have adopted a parliamentary system 0 ^ governmen t. 
It is-lhe next door neighbour of England and has often 
been in fluenced by English political instl^^u^lons a nd,, ..to.. 
Extent and some_ exten t, do ctrines. It has an area of 

empire. 212,659 square miles ancJ a population 

numbering 41,905,960. Though itself a RapnNic, France 
has a large empire consisting of c olonics and dependencies in 
different parts of the world, with a total ar^a of 4,617,579 
square miles, and a population of 64,946,97^ human souls. 
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France has rightly been called a laboratory for 
experiments. Soon after the return of the French army 
from America, on the co nclusio n of the 3^ 

Independence, France was thrown into a 
whirlpool of political unrest. About that 
osperimentn. time FrancTTaThio constitution which 


could guarantee to the people their rights and privileges ; 
the Icing was himself the constitution. Partly on account 
lof the evils of misrule and partly due to the great economic 
Wisis, people rose into open rebellion which assumed such 
/gigantic proportions that it seemed for a time that the 
French Revolution would affect the political institutions 
all over the Continent. 

The first serious effort to settle her political problems 
was contained in the const itut i on o f 3rd September^ 1791, 
Eovoiutionary which gave France a Hmited jnpnarchy. 

This was very short-lived. On 24th June 
1793, the Jacobins established a r epuhl ic which too shared 
the fate of its predecessor. A reaction followed and on 
22nd August, 1795, a third cons titu tion was framed which 
vested all legislative powers in a Council of Five Hundred 
and a Council of Ancients; and all executive powers were 
entrusted to a Directory of Five. Four years later, (13th 
December 1799), a new constitution enabled the Directory 
5" Five to obtain autoc^ic powmrs. Napoleon, w'ho was 
one of the Five, soon acquired supreme executive powers 
and was appointed First Consul. In 1802, he was appointed 
Consul for life with very large powers. Two years later, 
the constitution of 18th May, 1804,. replaced the Consulate 
by the rEnapire, wuth Napoleon as the first Emperor. 
The defeat of Napoleon in 1814 was followed by the 
Constitutional Bourbon Charter of 4th June, which restored 
monarchy in France, with Louis XVIII as king, A parlia- 
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mentary system was introduced and in tbis France, like 
other Continental countries, copied the British model. 
A bicameral legislature was established, the Upper House 
consisting of nominated members while the Lower House 
was elected on a restricted franchise. Ministerial respons- 
bility was also accepted as a necessary sequence. 

For sixteen years successive ministries, some more 
imperialistic than others, governed France with varying 
fortunes. They even attempted to regain territories lost 

Monarchy after Settlement. Charles X 

the Congress succeeded Louis XVIII who died in August 
of Yiennfti ^ 

1824, and this led to a change in- the 
monarchist policy. Charles tried to restore the ancient 
regime by curtailing the liberty of the subjects. On 27th 
July, 1930, the Revolution of Three Days began, and Charles 
had to abdicate, thus bringing about the final downfall of 
the Bourbons. A limited monarchy, with Louis Philippe 
of Orleans as king, was established. New political forces 
in Europe left France in a stat^ of isolation. Guizot was 
the last minister (1840-48) under this regime. His policy 
did not find favour with the French and he had to resign. 
Another revolution broke out in France; Louis Philippe 
fled. A general desire for peace marked the tendencies 
of the French provinces in the state of political upheaval 
In the end, a republic was established (10 December, 
Eatabiiabmant 1848) with Napoleon Til, a nephew of the 
of a Republic, Napoleon, as the elected President. 

Universal suffrage w’as introduced and a unicameral 
legislature set up. The term of the President was fixed 
at four years, and he was ineligible for a second consecutive 
term. As a result of a new political d' etat, several 
statesman and generals were arrested on the night of 
December 2, 1851. About 235 representatives of the people 
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were thrown into prison, and in January, 1852t a new 
republican constitution was promulgated, which extended 
the term of the President (Napoleon) for ten years and 
vested in him large executive powders. He was made 
responsible to the people. “Fear of anarchy had thus led to 
an almost universal wish to give another Napoleon supreme 
power.''«J This arrangement too did not last for long and 
within ten months a new constitution was framed (7th 
November, 1852) and ratified by a plebiscite two wmcks later. 
According to it, Napoleon v;as proclaimed Emperor. During 
the next two decades France was involved in wars and other 

important dealings with Continental powers, 

Empire again. 

at first gaining victories and a high place 
among her neighbours, but later on bringing unpopularity to 
Napoleon at home. The Republican Party in France gained 
considerable strength. But the general elections to the 
National Assembly, held in May, 1869. resulted in a decisive 
victory for the Imperial dynasty, and, therefore, Napoleon 
shrank from becoming a constitutional monarch. 

The outbreak of war between France and Germany in 
1870 turned a new page in European history. The German 
forces advanced to the very gates of Paris, and the city 
Fall of the escaped '“German occupation by payment 
Empire. ^ heavy sum of money." On 4th 

September, 1870, another constitution followed the fall of 
the Empire under Napoleon III, and a Provisional Govern* 
mentof National Defence was created, and in February, 
1871, this was succeeded by the National Assembly. 

Thus, within eight decadi^s France had passed through 
eleven constitutions, all marked by kaleidoscopic changes. 
France had really swung between republicanism andmonar- 


'FrvncD (m tliu X.i'-iorri of To-'lay soi'ios), p <'0. 
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Too many cons- was 

titutional es- by no means tranquil. “The National 
periments, t , ^ 

Assembly formed a single Chamber, but 
there was no Constitutional Law to say whether it should 
continue as one Chamber, or how it should be replaced. 
Nevertheless, many remnants centinued intact in the country 
from earlier Constitutions. There was still an electoral 
system, and there was still a Judiciary. There was still a 
financial system, economic and political. It remained with 
the National Assembly elected in February to reconstitute 
the whole as part of its task of establishing order in ' the 
country. Yet there w'as nothing to show that this Assembly 

had the' power to act as a Constituent Assembly 

Adolphe Thiers had described the situation as “a vacancy 
of'power." 

The Republicans, who had gained considerable po'v^’er 
and influence during the declining days of the monarchy, 
now decided to form a republican govern- 

Eepublio again. . , , , 

ment. The Assembly elected Adolphe 

Theirs as the chief executive. But he w’as a Constitutional 


Monarchist; therefore the Republicans refused to support 
the proposal of framing a constitution. Thus Thiers was 
left as a virtual President of the State. Ultimately, after 
peace hacTbeen signed on May 10, 1871, a supreme effort 
was made to restore order and give France a constitution. 
Charles Rivet, a friend of Thiers, had his constructive 
proposal adopted by the Assembly on 31st August, by 491 
votes against-94. This is known as Rivet Law. According 
to it, Thiers w-as -made President with power to appoint 
ministers responsible to the elective Assembly, and with 
the same term of office as the Assembly. In this w’ay the 


‘Select Coustitutious of the 'Yocki, pp. 386-3S7. 
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Republic of 1871 became ‘*the legal government of 
the country.” 

Thiers’ attitude, however, did not satisfy the' Monar- 
chists in the Assembly, who proceeded to appoint a Consti- 
tutional Committee of Thirty to define the exact responsi- 
bility of the ministry. Though the ministers had already 
been declared as responsible to the A'Jserably, yet the posi- 
tion of Thiers, both as leader of the Assembly, and the Chief 
Efforts to mako Magistrate, reduced that responsibility to 
a constitution. ^ ixier? farce. The Committee reported in 

February, 1873, and ultimately a com promise was arrived at, 
wherein it was agreed that “the President should commu- 
nicate with the Assembly by messages to be read by his 
Ministers; that he might speak himself from the Tribune if 
he gave previous notice by message; but that the sitting 
should be suspended after he had finished speaking the 
discussion to be resumed only in his absence.”* 

In this way, circumstances forced the Assembly to settle 
constitutional questions of the first importance, and at its 
request the Committee of Thirty produced two Bills (May 
19th and 20th) defining the legislative and executive powers 
and providing for the establishment of a second chamber. 
But before these Bills could be considered, Thiers was over- 
thrown and Marshal MacMohan elected President for a fixed 
term of seven years, the Republicans protesting against such 
a long lease. MacMohan was allowed to exercise all his 
powers until the title of his office might subsequently be 
changed. In November (1873) a new. Committee was 
appointed to submit drafts of Constitutional Laws. This 
Committee produced a draft Bill for the Organization of 
the Public Powers, which formed the basis of the Law of 
February 1875. 

•fbid. p. 388i ■ 



GOYERNIEEXT OP PEAlsCB 


693 


About this time another politician, Leon Gambetta, had 
acquired dominating influence in the Assembly. He was 
futLnaTia^s^of upon the establishment of a Republic 

with a bicameral legislature. When the 
Assembly met again in January 1875, the draft Bill was con- 
sidered, and with a few amendments, (one of which relating 
to the election of the President was of great political import) 
it became th-O-CoKstiiutionul haiv of February -25, ■f<S75. 

The Assembly also considered another draft Bill pre- 
pared by the Constitutional Committee, respecting the 
organization of a Senate, The Bill as amended became the 
Constitutional "Lafr of February i4, i87S. It established a Senate 
which was really a concession granted to the Monarchists 
in order to secure their confirmation of the Republic. 

Having passed these two laws the Assembly proceeded 
to deal with other essential matters. On the motion of the 
Minister of Justice, a Bill to regulate the relations of the 
Public Pow'erswasreferred to the Constitutional Committee, 
and on receipt of the latter's report, the Assembly passed 
the Bill which became the Couiitritional Law of July r<?75. 

"Thus were constituted the three Constitutional Laws 
of the year 1875i which form the foundation of the present 
French Constitution. Strictly speaking, these are the only 
Constitutional Laws on which depend a series of Organic 
Laws, the purpose of which is to implement the Constitu- 
tion". In 1870 and 1884, how’cver, two more Laws, 
better called Revisory Laws, were passed. The former 
.(passed on July IS, 1879) repealed Article 9 of the Law of 
February 25, 1875, which had pi'ovided for making Versail- 
les the seat of the Executive and the two branches of the 
Legislature. The Republican Party favoured Paris and this 
was agreed to. 


‘Select CousUtutionB of the World, p. 892. 
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In 1884, another attempt was made to revise the 
Constitutional Laws and the two branches of the legislature 
sitting in a joint-session as National Assembly discussed 
(4th to 13lh August) the question of amending the Laws 
and finally embodied the decision in the Revisory Law of 
This completed the constitution. 

Besides the three Constitutional Laws and the two 
Revisory Laws, there were several Organic Laws passed to 
^ A misturo of implement the former. “These Organic 
Laws rank higher than ordinary legislation 
and lower than the Constitutional Laws. They differ from 
the Constitutional Laws inasmuch as they may be amended 
or repealed in the ordinary course of legislation, whereas 
the Constitutional Laws, as has been seen, require a special 
procedure".’^ The Organic Laws had been passed to deal 
with Constitutional issues of a minor character, whereas the 
Constitutional Laws, and even the Revisory Laws, formed 
the fundamental basis of the constitution. 

We thus see that the co nstitutio n of France w as, not 
contained in one single piece of legislation or statute. It was 
Not a siuglo contained in a series of daws, passed from 
document. time, and embodying essentials of a 

constitution in its various aspects. Yet it did not resemble 
the English constitution, for whereas the French constitu- 
tion could be brought together in one place by putting 
together all the laws (Constitutional, Revisory and Organic) 
the English constitution, apart from being contained in 
stray Parliamentrary Acts and Statutes, spread over several 
centuries, is composed of unwritten but strong conventions 
also which, to all practical purposes, have the force of law. 
And for that reason, the English constitution (if we can 
really use this term) is extremely flexible. 


* Soleof CouslifuUoas of Iho World, p. 392 . 
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Another important feature of the French Constitution 
was the great continuity of the various epochs in French 
constitutional history, and thus it was the product of an 
e volutionary process extending over nearly a century, 
retaining some of the important features of almost all the 
constitutional instruments. Mr. Joseph Bartheleray thus 
describes this evolution: “Nearly all the forms of govern- 
ment which have succeeded each other in France have left 
behind them, as it were, certainfertilealluvial deposits. The 
restoration bequeathed to her parliamentary government 
and the financial principles of a free country. The July 
Monarchy defined, developed, and consolidated these prin- 
ciples, and drew up the great laws still in force, dealing with 
connecting roads, expropriation, etc. The Republic of 1846 
inaugurated a-work of unification, and definitely established 
universal suffrage. The Second Empire is responsible for the 
election machinery (laid down in the dictatorial decrees of 
the Prince President on February 2nd, 1852), the liberty of 
coalitions, and the distribution of authority between prefect 
and minister. The National Assembly gave France her 
departmental organisation (law of August 10th 1871). and 
most important of all, her political organisation’’^* 

Thus we find the French constitution bore on its 
appearance the impress of the political revolutions that 
/product of mauT had visited the country. It was therefore, 

< re\^Mcm8. not ’’ a fine jFour-square building, whose 

parts are all harmoniously arranged according to a precon- 
ceived plan." On the other hand, it wmslike "an old family 
mansion, in which each generation has made some improve- 
ment, introduced some new Mature, left its mark. As 
such, it had successfully withstood, and also adapted itself 
to, the changes in the political weather of Europe. 

• The Government of France, pp. 15-lC. 
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thus, elected by electoral colleges, the members of which 
were elected by universal suffrage. So that the whole 
nation indi^tly elected the senators. This w^as done in 
order to make the up per c hamber more conservative. The 
Senate was a continuous body ; it was elected for nine 
years, one-third^ of_it„bGing. renewe'd every three years. 
Being smaller in size, it was more deliberative an'd*examined 
proposals in a better way than the lower house. The Senators 
were generally profe.ssional raen—physi- 
moraboi-r,^ cians, la wyers, a few ag riculturist s, com- 

mercial magnates and lan ded a rist ocra ts — 
they were generally better off than the deputies, and 
possessed greater experience. Almost all the political 
parties of the Chamber were represented in the Senate, 
though the Monarchists and Socialists were weaker than in 
the Chamber. In the legislative field, the 
Senate had generally co-equal powders with 


Its powers. 


the Chamber, though money bills^originatcdJi7[ThcIatter^ 
The Senate could only amend financial bills and reduce 
taxation but not increase it. The Senate, therefore, did 
not exercise much control over the c.xecutive^ which was 
generally responsible to the Chamber. 

In case of conflict between the Chamber and the 
Senate, a conference was held between two Commissions^ 
one appointed, by each House, which 
debated together but voted separately. 
Jf an agreement w’as not reached by this 
method, the measure failed. Such cases were, however, 

• •- . I- 

very rare, because .thg-Senate , knowing its own weakness 
and being less of democratic nature generally yielded. 

Apart from its'^Iegislative functionTtlie'Sraate'S&ercised 
some special powers'; Its previous^jco.nsent-wasJiiecessaEy 
Special powers fgj. dissojution of thc Chamber. It was 

ot the Senate, ~ — — - — — . — 


Conflict with 
the Other cham- 
ber: how solved. 
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only when the President of the FLepubliG-had-taken this con- 
sen^f the Senate, thathe could di^olve.the Chamber. The 
Senate had given this consent o.nly on one occasion. In 
1876, the Chamber contained a republican majority, and 
Marshal MacMohan, a monarchist, was President of France. 
He sought to overcome the republican character of the 
Chamber and this he accomplished by obtaining the consent 
of the Senate (by 149 votes against 130, a very small 
majority indeed) for the dissolution of the Chamber on 8th 
March. Thus, “A constitutional right had been used in 
an u nconstitutional spirit : not in order to serve the 
eketorate, but directly_to thwart it.”* Since then, this 
/power of the Senate had fallen into disrepute T he Sen ate 
^-also acted as a Su pr eme Cqu^^ of Justice when, firstly, 

I “the Chamber of Deputies arraigns the President of the 
Republic for high treason, or the Ministers ^for crimes 
committed in the exercise of their functions.” I n t his 
regard, the French Senate rese mbled the American Senate, 
though this practic e ‘‘is not unconformity with the theory 
of separation of powers^and, risks the introduction of party 
feeling in a judicial action. But on the other hand there 
is an advantage in not submitting to the ordinary courts 
questions which are outside their normal competence”.! 
Secondly, the Senate sat as a cour t of jus_tice_ to try those 
cases, too, which involve attempts to overthrow the 
s'eaimTI^fhe Senate by any perso ns whatsoever. Since 
il875 there had been only two such cases, in 1889 and 1899. 
though every year the Senate elected a ‘Commission to 
hold inquiries in ca&s that might be brought before it. 

T6e Chamler of Vcpvtics was the lower house of the 
French legislature. Like the British House of Commons and, 

•Ibidp. 67‘J. 

JR, Eoinoaie How Piiuc'- is Go^o£uad p. 223, 
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The Obamb'er of lower house in many parlia- 

Deputies. mentary constitutions, it had become much 

mo^^ powerful than the_Senat^orJ;he upper house. It had 
sometimes been reproached for having destroyed ■ the 
balance of power Vv^hich'the 1875 Constituent Assembly 
tried to realise, and for having destroyed it to its own 


advantage. Hence, the Chamber, was the real place 
where French, democracy exercised its will. ‘ - 

The deputies were elected for a period of 4 year s. 
For purposes of election, there was universal suffrage, - all 
^ citizens of at least 21 years of age being voters. But 
soldiers, sailors, bankim^T'^’criminals and certain officials 
are not voters. Any elector of at least 

Frauebiso. 

25 years of age, whether poor or rich, 
was eligible for election to the Chamber. Members 
of families who had ever ruled in France were not 
permitted to seek election. 

France has tried several experiments in her system of 
elections, ranging from proportional representation and ‘one 
Form of olcc- one vote’ to the present method. The 

system of election (called icrniin ds lisle) 
introduced in 1817, enabled each voter in a department to 
vote for as many Deputies as the Department was entitled- to 
send. Butin 1876, the system called scnHin de^arrondisemitf 
was substituted and according to it the Department was 
divided into several one-member Arrondiseraents, and each 
elector could vote for only one Deputy. In 1885, the 
scmiin de lisle was re-introduced, and was again changed in 
1889. In. 1919, France once again reverted to scrutrn de lisle 
with imperfect proportional representation, and a candidate 
who secured an absolute majority of votes was declared 
elected. If, however, such majority' was not obtained, 


•Barlbclemy, The Government of France, p, 53. 
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there was a second ballot at which onl^ a relative majority 
enabled a candidate to get elected. At that time, Gambetta 
believed that the system “would tend to raise the quality 
of candidates and diminish the power of local cliques and 
wire-pullers but this did not prove to be the case”.^F Hence, 
on 12th July, 1927, the old system of scrut'm dc arrondise- 
mmt was re-introduced. According to this system, the 
country was divided into single-member arrondisments, each 
elector having one vote and there being one member for 


each 75,000 voters. 

^ The Speaker of the Chamber was a party -man, and 
unlike' the Speaker of the British House of Commons, he 
Speaker, a favoured "with due regard to fair play, 

party man. party to which he belonged before his 

elevation.’’ He did not usually intervene in debates. He 
was, however, a very ^powerfuljigure in politics and had 
sometimes been called upon to form a ministry. The 
Speakership had often proyed to be the stepping stone to 


Presidentship of the Republic. 

As for legislative powers, the two chambers, were 
ca;equal, though 'feaiK]ar7j>rpposals originated in the 
Powers of the Chamher of Deputies. They met in a joint 
chambers, scssion to form the National Assembly in 


order to undertake revision of the Constitution. Theyi^ 
also united to foi^ni the electoral college (then called- 
CongrSs)7or'clecting the President of the Republic. 

~ the EXECUTIVE 


Although France established a parhamentan' executive 
(after the British model), the Constitution of 1875 adopted 
Presidency in place of Monarchy; rather 


Parliamentary 

republican 

esccutive. 


"the National Assembly of 1870-75 drifted 
into the Presidency than created it with a 


- Modern Demooiaoies, Tol. 1, p. 270, 
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full consciousness of the nature of their act”.* When 
Napoleon III was dethroned and a republic proclaimed, 
the President stepped in. And though this constitution 

■n* 

did not expressb’’ lay down that the President is vested 
with real executive authority, yet the enumeration of his 


Piosident as the 
head of the 
state. 


powers shows that some of these w’ere 
‘executive in a strict sense,’ whereas others 
were of a general legislative character. The 


problem before the French was whether the executive should 


bejnade responsible to the legislature or the people. The 
ultimate solution wms discovered in instituting an elective 
President with a fixed term (and hence irremovable), chosen 
by tne legislature, and a cabi, et responsible toandremoye* 
able^by the legislature. 

The President was elected byT^?,Nat’oaal Assembly, 
the Chamber of Deputies and the Smatc, sitting in a 


PwBideni, how joint session for the purpose at Versailles 
dec t cd 

’ He was elected by an absolute majority of 

/otes, and, therefore, when there were s'^veral candidates 
successive ballots are held till one of them gets the requisite 
majority. This method, thus, differed from the American 
German methods. He was elected for a term of seven 
years, and was eligible for i:,e:e,H(^ion, in fact for as many 
terms as he desires. But in . ac^ual^practice, the ISJational 
A§seinbly. which vas the Electoral College for Presidency, 
vas averse to allowing a re-tlection nor had any President 
been very keen for re-election. There had been onl 5 ' two 
cases of re-election, vt\., Jules Grevy was re-elected in 1886, 
but he served only two years of his second term, and Albert 
Lebron was rc-elccted in 1939. Of the first-twelve 
Presidents, five resigned, two died in office (including 
Sadi Carnot who was assassinated in June, 1894) and 
five served their full terms. 
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The President negotiated and ra tified tre aties but he 
could. no.t_dej^re ..'war with out the previous consent of the 
two Houses of the legislature. He could be impeached for 
high treason before the Senate, -but the provision of a 
mi nister’s counte r-signat ure to en sure validity .of his acts 
prevented him from committing acts of treason. 

He enjoyed all digniries, presdge, and outward .cere- 
mony, belonging to the head of a republic. He received a 

Status of the handsome salary and has a place to live 
President. executive powrs ; 

in this sphere he was simply impotent This did not, however, 
mean that aspiring and ambitious persons did not try for 
Presidenc 3 '. In fact, only Speakers of the Chamber and 
Prime Ministers had usually been elected Presidents. 
When Clemenceau, a distinguished statesman, referring 
to the powers and qualifications of the President, said with 
regard to the kind of man required to be elected ; *JI 
vote for the most stupid," he only meant that the exercise 
of powers did not need a very capable ruler for the simple 
reason that the President was merely a nominal , head of 
the French executive, weaker than the British King, and 
far more so than the American President, the French Pre- 
sident, in fact, neither reigned -nor- governed. The real 
executive.power-rested with the cabinet which was the 
responsible and re.novahle part of the executive branch of 
the government. 

The French cabinet, as a political institution of the 
parliamentary type, came into existence in 1875. The 
Principles of tbs Constitution of that year laid down the 
cabinet system. following principles with regard to the 

Cabinet Ministers : 

(1) All a cts of the President mu st be countersigned 
hv a mi nister. 

(2) The mii jjst crs are collectiyelj.^rc.sponsible to the 
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chambers for the general policy of the government, and 
individually responsible for acts of their respective 
departments. 

(3) The President is responsible only for high treason. 

(4) The President can communicate with the cham- 
bers only through messages read before them by some 
minister. 

(5) A minister may speak in any house of the 
legislature. 

(6) When a law has been passed by the legislature, it 
must be pronvulgated by the President counter-signed by a 
minister, unless within a month of its receipt, the President 
sends it back for reconsideration by the chambers. In 
actual practice, cabinet responsibility (collective and indivi- 
dual as above indicated) has come to mean that when the 
legislature disapproves of the policy of any minister, the 
cabinet resigns, and a new cabinet is formed with practically 
the same personnel as the outgoing cabinet, with the 
exception of the minister whose action brought about^ its 
fall. This practice is the result of the inability of the 
cabinet to dissolve the Chamber and appeal to the country. 

' The Chamber of Deputies always lasts its full term of 
four years and the cabinet has really "no weapon with 
which to ward off onslaughts, or to attack and disperse a 
parliamentary conspiracy, even the most factious." 

I France adopted parliamentary government in imitation 
I of the British system, but failed to work if successfully. 
The conditions necessary for the success of cabirmt 
re^ponsjbditj^of the British type, had been largely absent 
in France. Moreover, there had been certain 

Failure of Par- 

liamentarr Other factor?, peculiar to France, that had 

Government in , , , . 

Prance. prevented the establishment of traditions 

and conventions which could impart the 

necessary stability to French cabinet system. The 
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\ Causes of insta- instability of the French cabinet had been 
I due to the following factors : 

Firstly, in France the fall of a cabinet did not imph’, 
as it did imply it^ J^ngland, a change in_the policy of 
^administration. An English cabinet resigns, generally, w’hen 
its policy _is disapproved _ by Parliament, 
i.e., the House of Commons, or by the 
general electorate in general elections, and 
is succeeded -by another cabinet with a 
different policy which has the approval of the Commons 
and, therefore, of the electorate. In case, however, a 
\ B ritish Cabinet chooses to c hallenge the view of t he^ Com- 
i mons and ap peal to the c^ntry,_th^ House o£ Commons is 
.dissolved and fresh elect! ons_held in order tp ascertain .the 
i will of the electorate-. Such power did n ot lie with the 
French cabinet to d emonstrate the wisdom of .its_ poljcy. 
The Coles describe this curious system in these words. 

•For as tbe fall of a Prench Cabinet does not, as generally in Great 
Britain, imply tbe dissolution of tbe Chamber but merely a “recons- 
truction” which often results in the formation of a new Cabinet bearing 
a remarkably close resemblance to the one which has Just fallen, the list 
of “Cabinets" no more indicates real shifts in the policy of the Prench 
Government than the list of “scenes” in the ordinary toa-t of a Shakespeare 
play indicates a real shifting of the scenery.” 

The result :_was t hat .the, fall _of a French cabinet did not 
change the policy of the Government but implied a re- 
shuffling of the personnel of the cabinet. A new' cabinet 
contained, often times, eighty percent of ministers of the 
outgoing cabinet ; sometimes the head of the new cabinet 
was the outgoing Prime Minister who has simply kept out 
in the newdy constructed cabinet a few of the recalcitrant 
colleagues of his former ministry. 

Second!}', several changes in the French cabinets took 
place on account of the a bsence of ,_.cabinet_contrpl over 
legislation. In England the cabinet controls the House of 


1. Change in 
cabinet does not 
imply change 
ill policy: 
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Commons, introduces legislation of its choice and success- 
fully prevents members from retarding the progress of 
Government measures. In France, on the other hand, the 
, cabinet was practically at the mercy of 
control over Commissions of the Chamber of Deputies 

lo^islfituiOi •* . ■ - , 

for getting necessary legislation passed m 
order to give practical effect to its policy. Every measure 
that was introduced by the cabinet was referred to the 
Commission concerned, and as this Commission often con- 
tained a majority hostile to the cabinet (due to the exis- 
tence of the many groups in the Chamber), the govern- 
ment measure ultimately emerging from the Commission 
was so different from the original one sponsored by the 
cabinet that the latter did not enthuse over it ; it even 
wished its rejection so that the Government might resign 
and the cabinet be enabled to reconstruct itself in the 
succeeding change. 

Thirdly, the ]^reach_^cabinet_ did^ not control. ,, the,, 
finjincial poHcy. In Engl.and,„QC^ appropriation of money.is 
ajlowed.unl.ess it..is desired by the Crown, i, e , the cabinet 
which franies the budget and introduces it into the Com- 


3. No oabinot 
control over 
finances. 


mpns for- approval. The jDpposition^jnay 
criticise, but it.., cannot alter the budget 
\Yithout bringing about the fall of the 


cabinet. Members of the House, afraid to face the country 
in iTpossible general election in case the cabinet appeals to 


the country if itsbudget is not passed, do not interfere with 


the budget. In France, the Deputies had no such fear of 


lining to face a fresh election fight due to the French 
cabinet’s inability to have the Chamber dissolved earlier 
than its normal term, and therefore they unhesitatingly used 
their power to change the budget proposals of the cabinet 
which was then compelled to govern with a budget not 
liked by it. As a result, the cabinet sought an early 
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opportunity to resign so that in the reconstructed Govern- 
ment a few leaders of some of the hostile groups in the 
Chamber might be cajoled by offer of seats on the new 
cabinet. 


Fourthly, the pr esence of many groups^nd not parties 
i n the chamber , prevented the chances of ,a stable cabinet 
wjA^a strong poljcy. Experience of the working of parlia- 
mentary government in England has proved most demons- 
trably that tw'o and only two parties are necessary for the 
, „ success of a cabinet government. In 

groups in the France, due to the old traditions and 

Chamber. , 

the great many political experiments as 
well as the system of elections, a large number of political 
groups had been formed in the Chamber, with the result 
that no political group was strong enough to form a stable 
government which might remain in office for a long time. 
Consequently, every French cabinet_v7as a coajitinn. cabinet 
formed by a temporary alliance between a number of political 
groups, sometimes of groups w’ith diametrically opposite 
\ policies and programmes — and, therefore, it was subject to 
lall the weakness, of a coalition government. 

Fifthly, the syste m of interpella tions in France was also 
responsible for the instability of the cabinet. No doubt, 
jg -En glandreyer y, mem ber_of_PacIiament has a right to pjit 
qu estions to the Govern ment, but pnl:^ for eliciting infor- 
mation. The Government may, if it so thinks, refuse to' 

B. System of in answer a question on gmunds of state;' 
icrpcllatxous. policy. But in France, the Friday inter-r 

pellations were used not merely to elicit information butj 
even to discuss the policy pf the cabinet. In case the' 
reply of the cabi net wa s_cons idcred _unsatisfactor^a debate 
followed and ygte was taken. If the Chamber disapproved 
of.the,cabinet’s,reply. the. cabine.t resigned. 

Sixthly, the re was no real collective responsibility in 
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the French cabinet. Drawn from different political 
groups, the members of the cabinet could 
cabiuoV°vcspon- rarely be trusted to support each other in 
reaUous?^^ the Chamber, not from direct ill-will, but 

because there was insufficient unity of 
direction in a body thus composed. Naturally, therefore, 
pretexts were easily found for overthrowing the cabinet. 

For these reasons, the French cabinet- was_a., very- 
short-lived body in France. Daring the- first forty-three 
years after 1875, there v/ete about 61 cabinets, giving an 
average of 9j months for each cabinet. Some of them, 
however, continued for two to three years, while others 
lasted for only a couple of days or even hours. The 
accompanying graph shows clearly how during the period 
1926-1938, there had been 2^ cabinets in 12 years. This 
chart contains the names of the successive Premiers and 
the duration of their respective administrations. It is 
very interesting to observe the contrast that during the 
same period there were only five cabinets in En gland ,. 
CONSTITUTION OF THE FOURTH S^UBLIC 

Soon after the final defeat of Germany by the Allied 
Powers and the consequent liberation of France, the 
French politicians took up the task of framing a new 
constitution. A Constituent Assembly was convened, 
which reflected a socialist bias. This Assembly voted by 
309 votes against 249 a new constitution on Ap.ri L19. 1946 . 
But when this constitution was referred to the direct vote 
of the people, it was rejected by nearly 10,000,000 votes 
against 8,900,000. A second Constituent Assembly was 
then convened to draw up another constitution. On 
Octobe r 13, 19 .4.6, the new constitution drawn up by the 
second Constituent Assembly, was adopted by the people 
by nearly 9,000,000 votes to 7,000,000. Under this cons- 
titution France eptered he^life as the fourth republic. 
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The French constitut ion of 1 946 is of a peculiar type. 

It proclaims in its preamble the principles on which it is 

rrinciplQ-, of the the i jglits gua ranteed to the\ 

Ooastitution aud citizens, It solemnly reaffirms the free- \ 
Riglibs of Citizen^, — ‘ 

doms ^pf^ man and of the citizjM and’ 
declares that every human being, without distinction of 
race, religion or belief, possesses inalienable and sacred 
rights. Every one has the du ty to wor k and the right to ' 
obtain ejmplpyment ; every onejs .free to join any trade 
union and to rights and interests through that union. 
The workers have the right„tOL.s trike within the frame- 
work of the laws : they can participate in collective 
bargaining through their representatives. Orphans, desti- 
tute and crippled or disabled persons can, obtain from the 
community descent ..living. All children and adults are 
guaranteed equal access to vocational training and to 
culture. The constitution guarantees to all, particularly 
to children, mothers and aged persons, protection for 
health, material security, rest and leisure. Women arc 
guaranteed equal rights,with men in aU domains. 

i ' 

In the international field, the constitution declares 
that on the basis of reciprocity, France consents to the 
lirmtidons, of sovereignty necessary for organizadon of 
peace. 

The constitution declares that France is a re public -- 
indivisible, secular^ democratic and social; its motto is 
“I^erty, l^uality. Fraternity” and its principle is “gov-\ 
ernraent of the people, for,th^e people and by the people”. 
National sovereignty is vested in the French people who 1 
e-Kcrcise it, in constitutional matters by the vote of their 
representatives and by the referendum, and in all other 
matters through their deputies in the National Assembb' 
elected by universal, equal, direct and secret suffrage. 
All French nationals of both sexes, who have reached the 
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age of inajoi'ity and enjoy civil and political rights are 
•voters. 


THE LEGISLATURE. 

The Legislative power* in the fourth republic, is 
exercised by the Parliament which is composed of the 
National Assembly and the Council of the Republic. 
Both, the chambers are elected on a territorial basis. The 
National Assembly, which is the popular Chamber, is 
elected by universal direct suffrage, while the Council of 
the l^^ublic, which is the Upper Chamber, is elected Ly 
indirect suffrage through units composed of Communes 
and Departments. 

The duration of the National Assembly, its mode of 
election and other cognate matters arc fixed by law. The 
term of the members of the Council of the Repu blic is six 
years, half the members retiring after every three years. 
The National Assembly elects, by means of proportional 
representation, councillors not exceeding one-sixth of the 
tot^ liumber of members of the Council of the Republic. 
The total membership of the Council cannot be less than 
one-third nor more than one-half the total number of 
members of the National Assembly. 

Each Chamber is the judge of the eligibility of its 
members and the regularity of their elections. 

Both the Chambers hold sessions simultaneously. The 
National Assembly convenes in annual session on the 
second Tuesday of January each year. The sessions of the 
chambers are public, but any chamber may convene a 
secret session when necessary. The^two Chambers_jiieet- 
ing in a joint sessson elect the President. of the- Republic, 


Members of Parliament enjoy certain rights and 
privileges as in other democratic countries. They enjoy 

Eight, and pvivi- i-®-. 

legos of incmhers, they cannot be prosecuted, detained or 
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judged on th e basis of opinions or votes expressed 

by them in the exercis e ^ of „th^iX . . jis 

legislators. No member of Parliament may, during his 
terjB_^as such, be prosecuted _or_ arrested for a criminal 
offence except with the permission of the chamber of 
which he is a member. Members of Parliament receive 
compe nsation an d allo wances fixed by Iav\ No Person 
can be a member of both chambers at the same time. 
And no member of Parliament may at the same time be a 
member of the Economic Council or of the Assembly of 
the French Union. 

Both chambers elect their respective secretariats at 

the beginning of each annual session, by means of propor- 

„ ,, tional representation, reflecting in its 

How the Cham- 

bars work iu com^sition the various party groups 
according to their strength. The- Presi- 
dent of the Republic convokes the Parliament. Meetings 
may be held when demanded by the Premier or one-third 
members of the National Assembly. The National Assem- 
bly being the popular chamber, its powers are definitely 
greater than those of the Council of the Republic. ’ The 
National Assembly alone may vote the laws; it cannot 
delegate this right (Art. XIII). The Premier and mem- 
bers of Parliament can initiate legislative measures or 
resolutions. The Upper Chamber, i.e., the Council of the 
Republic is only a revising or delaying chamber. Mem- 
bers of the Council may initiate measures wdiich are 
deposited with its secretariat and then transmitted in the 
original form to the Secretariat of^the National Assembly. 
Bills and laws proposed by members of the Assembly are 
deposited with its Secretariat. 

At first the National Assembly studies the projects 
deposited wdth or transmitted to its Secretariat, in the 
committees which it appoints for the purpose. 
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How Laws arc After a measure has been passed by 
made. 

the National Assembly, it is sent to the 
Council of the Republic. The Council is required to give 
its opinion within two months of the receipt of the 
measure. In the case of budget, this period of two months 
may be reduced, if desirable, to such an extent as not to 
exceed the time expended by the National Assembly in 
its examination and vote. If necessary, the National 
Assembly may take up an urgent matter and for that 
reduce the period of two months allowed to the Council 
to give its opinion. If the Council conforms or fails to 
give its advice within the prescribed period, the law is 
promulgated as voted by the National Assembly. 

In case, the Council of the Republic does not conform 
or proposes amendments, the National Assembly reconsi- 
ders the law along with the amend.ments, if any, proposed 
by the Council. The Assembly may reject in whole or in 
part these amendments. The Assembly then votes upon 
the measure by public ballot by an absolute majority of 
the members composing it. 

The National Assembly, however, possesses the full 
and undivided power over the purse. Budget proposals 
are initiated by the Assembly; such a law should contain 
only financial dispositions. The National Assembly super- 
vises the account of the nation through an accounting 
court. 

Amnesty within the republic can be accorded only 
by law made by the Parliament. 

The French constitution bears the impress of social- 
listic tendencies which have, during the last decade, been 
a prominent feature of French politics. Th^ const itnHnn 
pjco^cs Jor _ ,thc esfeabl ishment of an 
Econonyc .Qounen, with almost similar 
functions as the National Economic 
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Council established under the Weimar Republic in Ger- 
many. The status of the French Economic Council is 
fixed by law, unlike the German Economic Council. 
The French Economic Council is an advisory body 
which examines and advises _qn proposed lavs that 
fall within its domain. The Nation_aj_ A_ssembly seeks 
the ad_\’icc of__th^ Economic Council before disc ussing 
certain categories of measures and enacting them into 
lav s. The French Cabiimt may consult the Economic 
Council on such matters as it deems proper. But the 
Economic Council must be consulted on the adoption of a 
national economic plan for the full employment of men 
and for tke rational use of material resources of the 
TepublicT” To what extent the Econmic Council will 
succeed in satisfying the socialists remains to be seen. The 
chances, hov ever, are that it might fail like its German 
prototype. 


EXECmiVE OF THE FOURTH REPUBLIC 
The Executive branch of the Government of the 
Fourth Republic may be studied, as usual, under two 
heads; the nominal Execu tive head, i.e., the President, 
and the real Executive, i, e., the Cabinet. 


The Eicsidiiit • 
His positiou aucl 
poveis. 


The head of the state is the President electe d by the 
two houses of the Parliament sitting in a joint session for 
the purpose, He is elected for a seven 
^car term. The same person may be ^e- 
e b^jed fo r a second term, but no further. 
Members of families that have_reigned in ,Frjnce _ are . 
ineligible for the office of President. Besides being the 
head of the state^and as such presiding -on all__cere^qni_al 
occasions, the President has certain definite p ow ers . and 
responsibilities. He presides ov er the Cabinet and has 
custody of the reports of its sittings; he presides over the 
Superior Council and the Committee of National Defence 
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and asstitncs the ti tle q £_chief of^ the army; he presides 
over the Superior Council of Migistracy and exercises the 
right^of pardon in that capacity. 

The President of the Republic exercises considerable 
power of appointment. He appqints the Premier after 
the usual consultations, and on the latter’s 
Appointment. advice Other members of the Cabinet, by 
a decree. Besides, the President ap_point^, 
(1) the Grand Chancellor of the Legion of honour, (2) 
Ambassadors and envoys ‘extraordinary, (3) me mber s of 
the Supeiior Council and of the Co.nmittee of National 
Defence, (4) rectors ^f_ Universities, (5) Pr^efects, (6) 
chiefs of central administration, (7) general officers, and 
(8) representatives of the government in overseas terri- 
tories. 

As head of the state, the President of the Republic 
promulgates laws passed by Parliament, within ten days of 
the receipt of the measure from the 
^ National Assembly. This period may be 
reduced to five days if the -National 
Assembly d^larcsj^by a resolution, urgency in a particular 
case. The President may, if he so likes, ask the legislature. 


within the period allowed him, to reconsider the measure. 
In case the President fails to promulate the law within the 
period, nor sends it back for reconsideration, it is promul- 
gated by the President of the National Assembly. The 
President of the Republic may communicate his views on 
any matters to the legislature by messages addressed to the 
National Assembly. 

These powers of the President of the Repu blic a re, no 
doubt, far greater than those enjoyed by the President 

Preaideut is the ?}?. .. 

’ less than those of the American President. 
For no official action of the President of 
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the Republic is valid unless 'c ountersigned by f:lie Pr.^ mp^, 
^tid^^g,.niore_mdnjstec. H e is th us^^constitutional- head, 
acting on the, advice,oLthe Cabinet, 

The ves ted in the _ Cabinet 

w.hich is responsible to the legialature, i.e., to the National 

The Cnhinct : how 4®sembly. The method of formation of 

formed .ind how the Cabinet is different from the usual 
it works. t j j 3 • 

method adopted m other parliamentary 

countries. As Article XLV states: “At the opening of 

each legislature, the I President o f the Republic, after the 

customary consultations, ^sign^es^the Premier”. To 

ensure the formation of a stable ministry, the l^remier, 

before constituting his Cabinet, seeks confidence of the 

National Assembly, by a definite motion. If the Deputies, 

by an absolute majority, express their confidence in the 

Premier, the latter proceeds to selec t his c olleMues and 

s ubmit their names to the Pres ident^of-the- Re publi c.,wJio 

issues a decree. , 

The Premier exercises certain special powers. Hc.r- 

assures the execution of all laws p^assed,_by the legislature- 

He a ppoints all civil and militar y offici als 
Premier's powers. ^ . -- 

except tho-'e appointed by the President 
under articles XXX,XLVI and LXXXIV of the constitu- 
,tion. Further, the Premier assures the high direction ot 
the armed forces and,qrganises and coordinates meas_uxes 
for national defence. But all these acts of the Premier 
are countersigned by the ministers concerned. The 
French Premier, therefore, occupies const itutionally a 
higher status than that enjoyed by Premiers in other 
parliamentary governments. 

The constitution lays down in clear terms the nature 
of responsibility of the Cabinet and the individual minis- 
ters. They are collectively respons ible 
lieglskUare^ to the National Assembly (and not to 
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the Council of the Republic) for the general 

policy of the Cabinet and individually for 

their personal actions. The Premier, if he so thinks 
it necessary, may ask for a vote of confidence of the 
National Assembly by a positive motion, after he his 
obtained the consent of the Cabinet. Only an absolute 
majority of the^atipnal Asse^o^y can r efuse c onfidence. 
In the case of refusal of confidence the whole Cabinet 
resigns. Similarly a \mte of (^ensni^e, i^ P^^d by th; 
National Assembly by an absolute majoritV (after a full 
day from the deposit of the motion) tlie„CaWr^^_as„_a 
whole resigns. As the National Assembly is elected on 
the basis of proportional representation, there arc many 
parties inside it. ||^he multi-party syst em i n th^ Th ird, 
Rcpublic_^ was primarily responsiWc_fpxjdie_instability_of 
the Cabinet, a'nd tcTensure greater stability of the Cabinet, 
jthe new constitution provides that if within the same 
[period of ( ighteen months two ministerial crises occur, 
ithe Cabinet, after the advice of the President, may seek 
■[dissolution of the Assembly. The President then issues a 
'decree pronouncing the dissolution of the Assembly. 
When the Assembly has been dissolved, and before the 
new one meets, the Cabinet, except the Premier and the 
Minister of the Interior, remain in office for the dispatch 
of current business; the President of the Republic desig- 
nates the President of the Assembly as Premier for the 
interim period. This new Premier then designates, in 
consultation with the Secretariat of the Assembly, an 
interim Minister of the Interior. A new Assembly is 
elected at least twenty days and not more than thirty days 
after she dissolut'on, and it meets on the third Tuesday 
after the general elections. 

The ministers have a right to attend and speak in 
any Chamber. The Premier may delegate his powers to 
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any minister. In case of vacancy by death, the Cabinet 
designates one of its members as Premier to exercise pro- 
visionally the functions of Premier until a new Premier is 
appointed by the President of the Republic. 

^ The President of the Republic and the Ministers owe 
certain responsibility for their actions. According to 
Article XLir, the P resident m ay be tried .for high treason, 
upon a vote by the National Assembly, before the High 
Court of Justice (which is a body elected for the purpose 
by each new legislature at its first meeting). Similarly 
the "Ministers are res pons ible penally for crimes and 
^offences committed in the exercise of their functions”. 
[(Alt. LVI). The National Assembly decides, by secret 
ballot and by an absolute majority, whether the President 
or the Ministers, as the case may be, be tried for treason 
or crimes, respectively. 

AMENDMENT OF THE CONSTITUTION 

The constitution lays down d etaile d . and clear method 
for its revision. There are ^o restrictions regarding the 
scope of revision of the Constitution, viz., the republican 
form of government canriot,be,the. subject. of_^a^prppgsal \ 
•for revision of the constitution, and, secondly, _no cons t!- 
. tudcmal revision affecting the exi^tence^ ^f the Council of/.,, 
the Repubjic can be made \vithout the concurrence of the 
Council itself ox without referendum. During the period 
of occupation, of all or in part, of the metropolitan 
territory by foreign forces, no procedure for revision of 
the constitution can be started or continued. 

Subject to the foregoing restrictions, the revision of 
the constitution can be made thus: The National 
Assembly, fi rst of all, adopts a resolution, b y an absolute 
majority of its members, that the constitution be revised 
(This resolution is to set forth the object of revision ). 
This resolution is then referred to the Council of the Rc- 
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public. If. the- Council also adopts the resolution by a 
similar majority, or in case the Council fails to do so but 
the National Assembly again passes the resolution under 
the same conditions, the Assembly dr afts a bill containing 
the proposed amendment. The bill is then submitted to 
Parliament and voted by a majority as in the case of 
ordinary laws. It is then refc^rred to, , the people Jor-their 
d.irect vote. The amendment is not referred to the people 
but promulgated as law if (i) it has been adopted by the 
National Assembly in a second reading by a majority of 
two-thirds, or (ii) it has been voted by a majority of three- 
fifths by each of (he two houses. This sh pw3._.that the 
method-of^amendnient ..of the French constitution ,.js yerv 
peculiar, the constitution falling largely within the cate- 
gories of ligid constitutions. Referendum for revision of 
the constitutions except under the two conditions specified 

s 

above, gives the citizens real control over the constitution. 

There is a constitutional committee, presided over by 
the President of the Republic, and consisting of, besides 
the President, the President of the National Assembly, the 
President of the Council of the Republic, and ten members 
elected (seven by the National Assembly and three by the 
Council of the Republic) by the method of proportional 
lepresentation, from outside Parliament. The function 
of this committee is to determine whether a particular, 
law passed by Parliament entails a revision of the constit- 
ution. If it decides that a particular law does entail 
revision of the constitution, it is net promulgated until 
the necessary revision has been effected. 

THE JUDICIARY 

An important difference between, the British and 
French constitutional systemsis “the striking contrast which 

marks the development of law and law-courts 
Conlra?t ^vitn , - * • 

EiiEini.ci. in the two countries.” And this is due 
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to “the fact that En^l^d, at an early date, developed a 
'royal power and a national spirit which mastered feudalism 
and feudal jurisdiction, gave the country a unified legal 
s ystem, and 'ert^lj 5 hed.the,supremacy~orthe"ro^l pmurts:’^^ 


I n Franc e, on the other hand, there wa^o system of com* 
mon law upto t!ie Revolution of 1789. JusHce~'w'as, how- 
ever, administered by edicts, decrees, and ordinances issued 
by the king. The weakness of this system became clear to 
the leaders of the French Revolution; they abolished the old 
system of jurisprudence, and enacted general statutes in- 
stead. After Napoleon had acquired power, he took up 
the important task of codifying French law, “ went at the 
project with characteristic energy, and completed it within 
a few years*'. ^ Code 'Napoleon proved his most enduring 
work, which established in France a sip^le^ sysigm p f law _ 
and procedure of lawsuits; s_ab3equent revisio.is were'raade 
to make tlTe code more comprehensive without, however, 
changing its basic principles. 

Before describing the various courts of law, "we may set 


forth here the general principles of the French judicial 

system. Every French... court is, independeiit 

Fr'eneb^Judi- to _give J ^ts own . decision, ._without being 
bound by j^cedents, /. e., atone period a 
particular court, presided over by a particular judge, may 
give a decision which may be in strange contrast with a 
former decision of the same court given by another judge. 


No such thing can happen in England where precedents are 
respected. Secondly, the F:;ermbjcon^itution-(being written 
and rigid) is the sup r.eme,Jaw_o.f.theJa.nd,and the French 
courts'have the authority, in theory, like the American 


Judiciary, to dedax§_the_uncpnsd^onato ^ 

which, in their opinion, is not in conformity w’ith the con- 


‘Munro. Governments of Eyropo, p >. > I 
1 Munro. Governments of Europe, p. 518. 



MODERN aOVERNMENO'S 


Q20 

stitution, but no French court ever exercises this right. 
And the reason of this is that Fr ench co urts a re the crea - 
tion of the French Parliam ent, therefore the moment a 
court declares any law unconstitutional the legislature would 
easily take away from that court this power of^^adjudging 
the, constitutionality of a^y iaw. C3n the other hand, in 
America the Supreme Court derives its authority from the 
Constitution and the Congress has no' power to take away 
any power of the court. ‘*It is no^the habit of Frenchmen 
to. look upon the judiciary as a separate b ranch of govern- 
ment, distinct from the legislative and executive branches 
They incline to regard the courts as mere administrative 
agencies, something like the post offices or the prefec- 
tures”.# Thirdly, all French courts have a local charact er, 
f., they sit at fixed placesr and db'~li btl-go..on circujt.-^- 
Fourthly, barring the very lowest courts, all French courts 
have a number of judges on each bench, and every decision 
must be given with the concurrence of not less than three 
judges. This results in the app^ oint ment of a very large 
jiu mber of judges. Fifthly, there is a dual syst^_ of law 
/courts in France. There are the ordinary cour^for trying 
cases in which oijly private citizens are involved, and then 
there are different admjni^rative c ourts fo r trying offences 
committed by government officers in their-official capacity. 
This is due to the fact that France has developed Adminis- 
.trativc Law Qrolj admimstratif), and !^as no Rule, of L aw. 

Droit AdministratiL. or Administrative Law, as opposed 

'to the Rule of Law, is made up of a body of rules devised by 

the French executive for regulating the relations of the 

state towards its citizens. Administrative Law is a part of 

. . the French legal system and deals with the 

trativc Law position and liability of the state officers, 
means and isj — — — 

the right s and d .utie.s jof the French citiz ens 

* Mnnxo. Governments of Eniogs, p, 521, 
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in rega rd to their relations with the stat e^officjaU as repre- 
senting the state, a^ndHthe procedure that is followed in 
enforcing these rights and duties. * 

Ad miftistrative Law ha s.esistedia J rance since ve ry old 
days. Napoleon had adapted it to suit the conditions then 


prevailing. He introduced t^.45rin.ciples, the state of- 

fi cials have certain s pecial privileges, righ ts and prerogatives. 

History of 3gainst_.the^ private , citizens, and the 

Administrative separation of,- the.-, —legislature,, executive 
Eaw in France. i . 

and ]udiciarx_to__such . an extent that the 

judiciary should not interfere with the ^activities . pf„, the 


stote officers, ;. s., the executive to be inde pendent of the 
judiciary,. .--As a result of these principles, four featur es, of 
the Administrative Law came into force. Firstly, the rela- 
tio ns of the sta te officers tow ards pri vate citizens were 
guided by rules entirely different fr om -those governing the 
relations of priv ate citizens t o_g ne-anothe r. Secondly, dis- 
putes between state officers and private citizens were to 
be disposed of not by the ordinary courts, but by s pecial 
co urts established for the purpose. Thirdly, the question 
whether a particular case was to be governed by the 


Ad^^istra^eJLaw or ordinary law^^s ^decided by the 
head of the state, in practice by the Council of State on his 
behalf.^ Fourthly, a st ate official was protected ., from the 
supervision of ordinary courts on the ground that a parti- 
cular act was^’ohl'io«Jj7</s in discharge of his duty as a 
representative of the state. 

After the Napoleonic period, minor changes were in- 
troduced in the system of Administrative Law, particularly 
the composition and powers of the machinery through 
which it was actually worked, till we find it to-day as it 
w’orks in France. 

.It is diffic ult to say as to which system is better, the 
Rule of Law o?"TFe''Aidmmistrative' Law. The former 
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Law and^ Ad- better protect^ thejighls and indepandence 

ministrative of the private citizen, but it encourages.. 
Law compared. — q- — ■ ' 

legalism and reduces respect for the state. 

The latter gives greater protection the,, state officials 

who administer more securely and fearlessly,' but deprives 

private citizens of opportunity to seek redress against the 

vagaries of state servants. 

As for the ordiMr^ French la vLjrpjiKts, there arp five 
grinds of them. The lowe st cour t is the one in^a group .of 
communes or a canton, A Justice of the Peace presides 

" ft ‘ ‘ , 

over it. He is nominated by the President of the, Republic oh 
the advice of the Minister of Justice; he generally possesses 
the first law certificate. He receives 2,500 to 5,000 francs 
Grades of annum as salary. Each canton has its 

Frenoia. Oourts, own court. It hears and tries cases invo- 
lving petty offences. In cases involving at least 300 
francs or crimes entailing a penalty of at least 5 francs, 
appeals may be preferred to the Court of Arro n diserne nt. 

The Court of Arrondisement {Trihmhl d' arrondisement) 
is the next higher court. Each arrondisement has one 
such court, consisting of a president and 
two more judges. It hears appeals from 
the lower court and has original jurisdiction in cases invo- 
lying more than 300 francs. Its decisions in all cases 
dealing with amounts of not more than 1500 francs, are 
final. It deals with all criminal cases wherein the penalty 
is more than a fine of 5 francs. When sitting as a crimi- 
nal court, it is called the Correctional Coact. 

The next higHeFcourtTaFe the Courts "of Appeal, they 
:.are27 in number. They generally hear appeals. Each 
' 2 Courts of them has three sections, a Civil 

Appeal. Chamber, a Criminal Chamber, and an 

Accusation or Indictment Chamber. The list section is 
entrusted with the task of deciding "whether persons 


1. Courts of 
Arrondisemonts, 
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charged with misdemeanours shall be brought to trial.” 

the next higher court is the Cgurt of Assiz .e, It meets 
periodically in chief provincial towns and is, therefore, 
^^3 Court of not permanent. It is composed of a Presi- 
'isnt appointed by the Minister of Justice 
and two more judges. It is the Criminal court of France, 
wherein trials by jury are held. 

Then finally, there is the Su preme Appellate Tribunal 

4. Supreme ladder. It is the hjghest^. 

Appellate court of apjj£.al ; it can suspend or reverse 

Tribunal. . ~ 

t he jud g ments ^ aljj ower courts. 

^ France has her own j^mi nistra tive Courts for the trial 


'of officials. The principles underlyin g the institu tion of 
t hese courts ax e : first, the necessity to give the agents of 
the government su fficient p ower to^c^ry^^^^^^^F'desighT}: 


5. Administra- • secondly, to keep uniformjty^jfadministrat. 
tive Court, without causing fear to the adminis- 

trators of being called upon by the ordinary judge to e.x- 
plain their conduct "Each servant of the State is thus 
protected against, and saved fro.n penalties enforceable in 
the ordinary Courts for faults ccmmitled in such service”. ■» 
Th us the offic ials enjoy a position of privilege as against 
t he ord inary citizens. At f irst sight iFm'i ght appear ..^ at 
citizens in France^Kave no judicial recourse against officials 
and the latter are rather independent to act arbitrarily as 
they have no fear of being tried before an ordinary court; 
they are tried according to the judge made law, f. e. the 
law made by the Administrative Tribunals which are set 
up by the government. But such is not actually the case. 
Though it is true that the precepts of Adniinisfrati^' Law’ 
ate not found in any code and are purely based upon 
precedents, yet it has mainly developed under the influence 


* Select ConetitutiocB of the YTorld, p, 895, 
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Why Adniinls- 
tralivo courts 
continue 


not of politicians but of lawyers. However much the 
Administrative Tribunals be under the influence of the 
government, they “are certainly very far indeed from being 
mere departments of the executive government’’.# Dicey 
further admits that “Dro;V administratif with a ll its pec ulla ri- 
ties and^ administrative tribunals .with all their defects, 
l ^ve been^suffered.to, existjbecause .the system._as ..a whole 
isfeltbyFrenchmen to.be beneficial. Its 
severest critics concede that it has some 
gre at pr actical merits, and is not unsuited 
to the spirit of French institutions”. f If the Administra- 
tive Law denies to the citizens equality with the official 
before a court of law, it docs not mean that the official has 
the freedom to do as he may please. “Frenchmen do not 
look upon it as a barrier to the assertion of their personal 
rights. On the contrary, they regard it as a palladium of 
their liberties protection against arbitrary governmental 
action”.! Even the officials fear lest their arbitrariness may 
lead to their dismissal. And when it is remembered that 
even in England, the sigmficance of the 3.ule„oLLawJs„ 
- recentt^imlhisKih'g~~(as already described in Cha pter VII), 

. the difference between jhe,R.ule.of.La,WL.aiid,Adm.ln istrati ve 
' L.aw is not so re al as apparej it. 

, French Adnainistrativc Tribunals are of two classes, 
There is a Prefectoriarcou'ncirih each Department, and over 
them all is a Council of State for the whole 

ClaBSGS of Ad- 

ruinistrativo country. The Prefectorial Council hears 

Tribunals. cases involving crimes committed by 

officials in the first instance^ and official inquiry is held 
before the case is heard. The members of the Council are 
appointed by a Presidential decree. They neither get large 


‘Law of the Oonstitution, pp. 877 78, 

^ Law of the Constitutions, p, 377. 

^ Iilunro, Govornments of Europe, p, 643. 
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remuneration nor do they hold long tenure, hence men 
of great ability rarely accept the office, but they do possess 
legal training and at least ten years’ experience of govern- 
ment service. Then there is the Council of State which 
has a higher prestige and greater independence of government 
control. The Minister of Justice and some other ministers 
are members of this Council, but when cases are heard and 
decided, these officials are excluded. Other members are 
practising lawyers of higher rank and holding office for 
three years. The Council of State exercises original juris- 
diction in certain important matters, besides hearing 
appeals from the Prefectorial Councils. It also advises the 
Ministry. 

LOCAL GOVERNMENT 


Local Government is an essential and indispensable 
organ of the governmental machinery of a country. History 
does not record any instance in which a. nation wasadminis - 
tered by one singFe central authority to the_e:^clusion of 
any other subordinate branch of administtation. The local 


councils are the best bodies to sound the necessities, difficul- 


ties, traditions and feelings of t he residents of diffe rent 


localities of a country. Complete tyranny or one man’s rule 
is an impossibility in the modern world at least. And 
France is no exception to the fact. It must also be noted 
that generally revolutionaries attack the central machinery 
and leave the local one to almost the status quo. 

"Prior to the Re voluti on- (of 1789), the French adm^ 
nistrativc sj’StcnT was centralised, bureajjcralic, wasteful and), >• 
Before tliG incffid^t’’.* There was practically nd’A 

Kevolutiou. system of lo cal government and the whole 

country was divided into different provinces wbieh lost their 
political independenee with the rise of the absolute monarch. 
The gemalite was the chief administrative district headed 


Ogs. Ibe OoTernments of Europe, p, i65, 
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by a bureaucratic government official, namely, an intendant 
He was the mouthpiece of the Emperor. There was 
harmony in the whole system. These generalites were 
composed of communes varying in area, population and the 
form of government. Their representative institutions were 
also abolished with the rise of monarchy. Offices were sold 
and sometimes made hereditary, to the inefficiency of 
administration and menace to the public tranquillity. The 
Revolution almost overhauled the, wh^e^yst^ by a stroke,, 
of , pen or decree. Communes were somewhat rearranged. 
E 2 cct of the The provinces and gmeraliUs were replaced 
Revolution. departments, districts, and cantons in 

the hierarchical order, which “had no history, no associa- 
tions, no inner life or bond of common feeling, and presented 
a smooth blank surface upon which the legislator might 
impress whatever pattern he thought proper.”* The offices 
in these bodies were made elective or representative.' But 
this democratic system did not work' smoothly as people 
were, not educated in that fashion. It was too ahead of its 
age, and resuTted in administrative anarchy leading to tlie- 
revi val o f the old centralised form,. “The decree of 1789 
affords a good illustration of a triumphant demos running 
amock”,'i' and may be put in the same category as the acts 
of Moham mad Tughlak of Delhi. In 1795, the local officials 
were brought under the supervision of a directory at Paris, 
and, finally, since 1800 they were to be appointed 'rather 
than elected. Now once more the whole system is centra, 
lised for ever. “Nor has there been any inclination in more 
modern times to depart from this policy. Governments, 
whether monarchical, imperial or republican, have been 
equally anxious to preserve the unity of France and have 
held that the only way to do this is by keeping the whole 

* Cambri6go Modern Ilislory, Vol. VllT, p. 190. 

1 W. B, Muuro, The Governments of Europe^ y, 5B2, 
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administration strictly subordinate to the ruling powers in 
/Paris,"* Hen ^the French Sy stem , is. highly centralised in 
ks working.. 

The basic territorial unit of Local Government is the 
c ornmun e. There is a commune for each city, t own, parish 
or rural community, in all 38,014. All 

1. Commune ; — . — "■ 

c'^mpo^ition of co mmune s are placed on an equal footing. 

Council. -with the same form of constitution, powers 

and duties, Paris and Lyons being the only exceptions. 
Their population and area vary greatly, the average area 
being 3695 acres. Evex y commune has a coun cil jcotiseil 
viumcipa.l') consisting of 10 to 36 .me mbers, elected for 4 
years on universal -manhood suf frage. Wards are created 
for election purposes. Any ratepayer above 25 can contest 
the election provided he is not insane, bankrupt, insolvent, 
defaulter, criminal and a public official. The municipal 
council mu-t meet at least 4 times a year, its meetings being 
open to public. The sessions last for 15 days ; the budget 
sessions may be extended to 6 months. There are restric- 
tions on the taxing and police powmr of the commune coun- 
cil, and various others on the ordinary municipal functions 
of the commune. The approval of th e prefect is necessary 
as regards most financial proposals, and that of the council- 
general of the depirtmant in matters pertaining to farms 
and markets. The prefect is empowered to suspend, and 
the central government to dissolve, the council. 

The commune councillors elect a mayor and assistant 
mayor or mayors from among themselves, by ballot, for 4 
years. They are all unpaid officials and 

Working of the . 

Council of - .perform obligatory functions. The mayor 
Commune. assisted by adjoints or assistant mayors. 

In a town having a population of 25,000 there is one adjoint 


* O. H. Harris. Local Government in M.my Linas', pp, 5-6, 
fStatesman’s Year Pook, 1939, p. S91. 
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only and in that of 100,000 two 'only; the larger communes 
have one additional adjoint for every 25,000 heads, the 
maximum limit being fixed at 12, only Lyons having 19. 
Re-elections are frequent and sometimes mayors serve in that 
capacity for even 30 years. But thishappens more in rural 
areas which are conservative than in radical urban ones. 
Party system plays a predominant part in the elections of 
mayoralty. It is often alleged that the French mayor 
represents politicians and not voters; yet it must be remem- 
bered that “French mayors may .be politicians but 

they arc not pcliticians of the ward or precinct type".# 
The mayor is the first citizen of the commune and represents 
it on ceremonious occasions. His deputies have no duty of 
their own and do not constitute a collective authority. The 
mayor acts in a double capacity ; primarily as the adminis- 
trator and executive organ or head of the Commune; secon- 
darily, as a State agent, the immediate subordinate of the 
prefect of some department. As the executive head, he 
appoints the majority of municipal officers, publishes laws 
and decrees, issues ordinances, supervises finance, looks after 
the safety of the property interests and public health of the 
commune, organizes and controls the police, and represents 
the commune in the courts of law. As an agent of the 
State he is the registrar of births, marriages and deaths ; 
prepares the electoral lists ; enforces military service, and 
“In a word, he watches over the life, health, tranquillity, 
and even the slumber of those in his administration ... he 
is, in some sort the incarnation of the idea of solidarity .’’f 
The mayor ordinarily distributes his duties to his assistants, 
and “all acts ... of the general government are perform- 
ed under the strictest surveillance of the perfectural au- 


*W.B. Munro; Governments of European Cities,' p. 289. 
troincare: How France is Governed, p 49. 
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The Canton, 


ArrondiEement. 


tborkics.”* He may be suspended from the office for a 
month by the prefect, or for 3 months by the Minister of 
the Interior ; and he may be dismissed by a Presidential 
order. He is not “a paternal, extra-judicial authority, un- 
fettered by party considerations ..... and is the head 
of the w inning side; he is a patty man from whom imparti- 
ality is not expected."! 

The canton is a group of communes forming an area 
for judicial and electoral purposes. It forms the jurisdiction 
of the justice of the peace. The total num- 
ber of cantons, in 1936, was 3,028. The 
arrondisement or district is an administrative subdivision of 
the department. It has a council of not less than 9 mem- 
bers (at least one from each canton) and 
elected for 6 years. The council meets 
regularly before and after August to make representations 
on the proposals and to assess upon the communes their res- 
pective shares of the taxes imposed upon the arrondisement. 
Other meetings decide departmental affairs. It has no 
property and no budget. The position of the sub-prefect 
in the arrondisement, who is appointed by the central 
government is the same as that of the prefect in the 
department, but he enjoys only such powers as the prefect 
allows him. In 1936 there were 281 arrondiseme..l‘s. 

The Republic is divided into 90 departments-; at the 
head of each is a prefect, whose term of office is not fixed. 
The Depart- He is appointed by the central government 
and removed nominally by the President 
of the Republic, but in reality by the minister of the 
interior. He is the most important local official and acts 
both as an agent or instructed delegate of the central 
government and as tb® execut.ve head of the department. 


*F.A. Ogg: The Gove'nments of Europe, p 478- 
tJoseph Earthelemey: The Qo-remtoent of Eratce, p. 149, 
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He looks after practically all departmental affairs and ren- 
ders valuable advice and information to the authorities 
above. He appoints many of bis subordinate officials and 
issues bye-laws and ordinances. “His discretion has been 
increased in many directions, and now-a-days there are few, 
if any, local officials in any country whose authority is so 
great.”® The appointment is largely political; he is expected 
to act as the political and electoral agent of the government 
of the day. He is assisted by a secretary general and 
a prefectural council of 3 appointed by the central govern- 
ment. These prefectural councillors must be trained in 
administrative system. The prefect is not obliged to follow 
their advice, The main function of this council is to act 
as an administrative court of first instance. The council- 
general is the representative body of the department and 
consists of 17 to 67 members, each canton sending one 
candidate. Its term is six years, half retiring after every 
three years. It elects its own chairman and makes rules of 
procedure. Its sessions are public. Its functions include 
fixing of departmental taxes, approval of loans, mainten- 
ance of roads, other public works, colleges, institutions for 
poor relief, lunatic asylums, etc., provision for the destitute 
and orphans. It can pass resolutions on subjects other than 
political, and gives itsopinion on points referred to it by the 
central government. It can be dissolved by a governmental 
decree. It must appoint annually a departmental standing 
I committee which must meet at least once a year. This com- 
mittee exercises the powers delegated to it by the council, 
except the power of levying a' rate or borrowing money. 

Dc. Shaw presents Paris as the "typical modern city." 
Like many other capital cities of the world, Paris has a 


City of Paris. 


peculiar or different form of government 
from the rest of the cities of France. There 


*1!\A. Ogg. The Governments of Etirope, p, 473. 
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is no official like mayor. It is administered more or less as 
a department of the Seine, which embraces the surrounding 
area of the city proper.- The Department has two chief 
executive heads or two co-ordinate prefects— -the prefect of 
the Seine-and the prefect of police. Both are appointed 
and removed by the President of the republic; and both are 
directly responsible to the minister of the interior. The 
jurisdiction of the prefect of police includes some portions 
of the adj'acent department of the Seine-et-Oise. Together 
they exercise the same powers and perform the same func- 
tions as a single prefect of the department. In the city 
of Paris, of course, they enjoy the same powers as a maj’^or 
enjoys in other cities. In a sense the appointment of the 
prefect of the Seine is political, but it does not mean that 
the post is transferred with the change of the ministry or 
government. The relations of this prefect and the minister 
of the interior are harmonious, no matter if they belong to 
different parties or groups. He acts according to the ins- 
tructions of the ministry. He has a very limited range of 
initiative and discretion. He prepares the municipal budget 
(except that portion which relates to police) and has 
general charge of all civic and department property. 
“There is, in fact, a greater concentration of administrative 
powers in the hands of the prefect of the Seine than in 
those of any other local official in France, or indeed, in any 
other European city”.* He is not directly responsible to 
his council. In case of dispute between him and the council 
he can say, “Now I say that I have been assured in advance 
of the ministry’s support in the hands of the ministry." 
The prefect of police is a colleague of the prefect of the 
Seine and like the latter is not responsible to the council, 
He regulates everything connected with the personnel, pay, 


^Y. B, Muuro. GoYerum 3 Uts ol Baropsau CUics, p. 321, 
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promotion and discipline of the Paris police force, and is 
the executive head of the system in all its branches. 

Lowell aptly remarks that “ a dread of the ex- 

plosive character and communistic tendencies of thedemo- 

Compositiou of prevented the capital 

Council. from enjoying even the measure of liberty 

granted to other towns".’** The city has a municipal council 
composed of eighty members and endowed with almost all 
the usual powers. The departmentof the Seine has a greater 
council consisting of the above 90 members and 8 suburban 
members. But the real power lies in some other quarter, 
namely, the central government. The council of the city 
chooses its president, vice-president, one or more secretaries 
and a general director of ceremonies. Its term is 4 years, 
For the purpose of election each of the 20 arrondisements 
into which Paris is divided for administrative purposes, is 
subdivided into sections. There are communists and the 
parties of the right and left. The council meets four times 
a year in regular session. Major part of its work is perform- 
ed by its standing committees or commissions the number of 
which increases according to demands. At present there 
are 6 committees. For the selection of these committees 
the council splits up into 4 pacts each recommending 2, 3 
or 4 members. There are some mixed commissions also 
made up of lay citizens or officials. The committees do 
not control any separate service. They are to investigate, 
work out and recommend proposals to the council; but 
their recommendations are not binding upon the decisions of 
the council. -The municipal council does not elect adminis- 
trative officers and as such does not directly control their 
policy. No resolution of the council can be put into effect 
without the express approval of the prefect of the Seine. It 

• A. L. Lowell, .aovarnmeats and Parties iu Continental Europe, p. 42 . 
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is not allowed to discuss questions of national policy; but 
this it often sets at defiance. Its only important legal func- 
tion is of voting the budget, and even here its decision is 
closely circumscribed by law. It has various powers with 
respect to the acquisition of municipal property, the regula- 
tion of license fees and market tolls, the acceptance of be- 
quests and gifts, etc., but in every instance the concurrence 
of the prefect is essental. "Paris council is perhaps the 
least influential among the great municipal legislatures of 
the world— not even excepting the New York Board of 
Aldermen”.* Again Dr. Shaw aptly says that “the French 
councils arc less substantial and responsible bodies than 
those of the large English and German towns (cities)”. f 
Each local authority is entitled to add a certain percent- 
age to each of its direct taxes which it raises for State 
purposes. The taxes to which this addition 
^cTl^bodios may be made are the land tax, the land 

in France. building tax, the tax on the rentals of 

houses and apartments, the door and windowj^taxes and the 
license tax on trades and professions. Every local council 
prepares a budget for the unit and discusses it. In towns 
with a revenue of at least 3,000,000, france the budget 
must have the approval of the President of the Republic, 
in consultation with the Minister of the Interior. Both the 
Department and the Commune are free to raise loans for 
periods up to 30 years, if the loan charges do not exceed the 
maximum fixed by law. For loans of larger durations they 
must obtain a decree of the Council of State. Grants-in-aid 
are given by the central government to the local bodies for 
a large number of purposes, but they are 
Gwnts-m aul, j-eguired to be spent in the specified manner 


* W, B. Munro Governments of European Cities, p..334. 
f A', Sba^y. Municipal Goveniment in Continental Europe, rp, 1G3— 160, 
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Central Control. 


and for the required puroses. The local unit raises money 
to carry on its administratration largely from the taxes 
levied on various articles, for instance, . dogs, entertain- 
ments, mineral waters, visitors, animals for sale or slaughter, 
etc. They receive revenue from fees, licenses, tolls, and 
returns from communal property. 

In the continent all authority is deemed originally to be 
in the central government, with local government existing 
rather for the convenience of the central 
government than , for the benefit of the 
locality’’.^ We have seen how much the Ministry of the 
Interior controls the local affairs of the republic. “In fact 
the central government still makes itself continually and 
actively felt in local affairs, and this is for the ministers a 

great source of power, but aisc a cause of weakness”.! 

In France, the Parliament generally frames laws in broad 
terms reserving the right to modify their application. The 
Ministry of the Interior, through which the central control 
, ^ , is mostly exercised, 'publishes ordinances 

By the President ... 

and Ministry of and regulations in relation to local affairs. 

the Interior. , 

These ordinances and regulations are 
generally signed by the President of the Republic and 
countersigned by the Mininster and are then transferred 
through the prefect to the mayor of the commune. In 
many cases the prefect also issues prefectural decrees. The 
executive heads of every local unit are appointed and 
removed by the President with the consent of the Minister 
of the Interior, who thus controls all the affairs. The 
cities, towns, etc , have little amount of local autonomy. 
Certain actions of the Commune Council require the sanc- 
tion of the President of the Republic, while in other 


* Hetman Finer. English Local Governmeufc, p. 20, 
t A. L. Lowell. Governments and Parties in Continental Europe, p, 48 , 
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matters the approval of the Ministry of the Interior is 
sufficient and indispensable. In fact, in all matters the 
approval of the minister is necessary as the President has 
no responsibility. The Ministry of the Interior concerns 
itself with the supervision of public places, order, health, 
safety and good government. Most of the supervisory 
functions of the Ministry .are carried out by its agents, the, 
prefects and sub-prefects. 

The prefect of the department controls the affairs of 
the communes and conveys orders of the central government 
to the local units. The prefect as the agent of the central 
government, also fixes the date of the meeting of the 
commune council and may suspend its sessions if he sees that 
the councillors have gone far beyond their 
r/agerit’^o£^°*^ authority. The whole system of education 
government. been centralised; different types of 

education are placed under the supervision 
of different authorities. Public poor-relief is controlled 
through a committee appointed by the central government. 

' Police is also under the central government and in some 
cities, like Paris, it is directly controlled by the Ministry of 
the Interior, and in this sphere -the central control is the 
greatest. Highways are generally controlled by the central 
government. In the case of finance, the municipal' budget 
of the commune must have the approval of the prefect of 
the department before it becomes effective; in the case of a 
commune thebudget of which exceeds nine million francs it 
must have the approval of the central government. If the 
budget doesnot pay adequate heed to the obligatory services 
like police, highwas's, etc., the prefect can insert the amout 
he thinks necessary in the budget and if necessity arises, can 
impose more taxes to cover the cost of these services. Even 
in matters of purely local concern the prefect exercises his 
veto power. In case the commune council acts] by 
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simple resolution the prefect can veto the measure on any 
ground he pleases; but when the council enacts a bylaw he 
cannot annual it save on grounds of illegality. All expen- 
ses, all contracts, all things of property for public use, 
require the approval of the prefect. In practice, the council 
does not generally enact bylaws and hence the.e is nothing 
which the municipal council can do wuthout the consent of 
"His Majesty at the Prefecture.” But if the prefect acts 
tyrannically, the municipal council may report the matter 
to the Ministry of the Interior which ‘‘forms the apex in 
the pyramid of centralisation”.* Failing to have justice 
from it, the council can appeal to the Council of State for 
final decision. Thus we see that central control is rigid; 
and the system ensures the local maintenance of order and 
honesty and protects the minorities from the t5ranny of the 
majorities. But the system has its demerits also and is not 
popular, “If the hierarchy of officials is competent and 
incorruptible, the centralised system is perhaps the most 
efficient and inexpensive of all systems. But it is likely to 
lead, on one hand, to bureaucratic tyranny and, cn the 
other hand, to corruption. We cannot trust an official class 
to govern us well and efficiently any more than we can 
trust the land-owning class or the capitalists class’’.^ This 
defect is to be seen in France also. 


‘ W. B. Minu’o GoTcmmGnls of European Cities, p 27. 
t W J Jennings Local Government in tlie Modern Constitution, p. 45, 
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Chapter XXI 
GOVERNMENT OF ITALY. 

Lump the whole thing : Say that the Creator made Italy from designs 
by Michael Angelo : (Mark Twain) 

Italy, the peninsular Kingdom of the Mediterranean, 
covers an area of 119,764 square miles and has a popula* 
tion of 42,993,602, according to the census of 1936. 
The King of Italy enjoyed till his abdication in 1944 the 
additional title of Emperor of Ethiopia, under Royal - 
Decree of May 9, 1936, and a Law of May 18, 1936. The 
overseas possessions of Italy, now called the Roman 
Empire, cover an area of 1,406,257 square miles with a 
population of 9,453,375. Italy had been since 1922 under 
a Fascist dictatorship which has almost vanished now. 

With the entry of the Allied armies into Italy in’ July 
1943, the Fascist regime of Mussolini began to crumble 
and in August 1943, it was disowned by the newly formed 
governing party of Marshal Badoglio. With the close of 
Second World War in Europe the fascist system of govern- 
ment disappeared. It was replaced by a republican 
system under Bonomi’s influence. 

We describe below the Fascist system of government 
(using the present tense for convenience). 

HISTORY OF THE CONSTITUTION- 
Having lost her ancient empire and the glory that 
was hers, Rome fell an easy prey to the invading hordes 
of her neighbours. For several centuries Italy wore the 
Till the XIX chains of foreign yoke ; she was hopelessly 

^ divided against herself. The n<^rth was 

ruled by Austria, and the south was under Spain. As late 
as the last decade of the eighteenth century, France (under 
Napoleon), made pretexts to free Italy from slavery. And 
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freedom did come but only to yield to French yoke. It 
■was ultimately left to Mazzini and Garibaldi to direct and 
accomplish the movement for Italian liberation (18 21-1848). 
The ousting of foreign rule did not, by itself, make an Italian 
Mid ninootenth nation. “The Italian people as a whole, divid- 
centurr. centuries, into semi-feudal principali- 

ties, oppressed by foreign rulers and absorbed in matters of 
lofcal concern, had no sense of national unity, no knowledge 
of freedom and no experience with parliamentary institu- 
tion.”* The remark of the great Italian statesmen D’ 
Azcglio, “We have made Italy, now we must make 
Italians,” depicted the real state of Italy in 1861, The 
country was poor ; it vas hoplessly divided ; the north was 
industrial and the south agrarian ; it h-jd no colonies to 
profit by. And yet the glory of the past was encouraging 
the illiterate Italians to revivify their national life and secure 
for their country a position of prestige and honour among 
free nations. 

A choice had to be made in 1861, and accepting the 
cult of liberalism and democracy, which was finding favour 
with all other European nations, the 
isdsfi'^rariia- Italians introduced parliamentary govern- 
MnmS The Statuto which Charles Albert 

had granted to Piedmont in 1848, was made 
the basis of the new constitution of Italy. Thus was intro- 
duced a limited monarchy with legislative power vested in 
the King and a bicameral legislature, consisting of the 
Chamber of Deputies elected on a narrow franchise, and a 
Senate composed of life nominees appointed by the King from 
'twentyone classes of people. “Parliamentary government, 
imposed from above at a time when a large minority 
of the population were illiterate, never became throughly 


•Buell, New QoTetnmentB in Europe, pp, 3o-37, 
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acclimated in Italy’s politidal life".* This was due not sd 
much to any lack of political leadership, as to "the absence 
of any solid basis, economic or the parliamentary system". ^ 
From 1861 to 1914, Italy worked the new system of gov- 
ernment under the leadership of her Liberals, the political 
pendulum swinging only between the left and the right 
vings of their party. And though the Socialists had orga- 
nized a party in the last decade of the nineteeth century, 
they could not gather sufficient momentum to become a 
factor of any reckoning. In 1910, a Nationalist party was 
formed to follow ‘a policy of expansion and imperialism.’ 
In the next two years, Italy entered a war against Turkey, 
and on its conclusion obtained possession of Tripoli and 
Cyrenacia, just to begin her colonial empire. 

When the world war broke out in 1914, Italy refused 
to observe her terms of the Triple Alliance with Austria 
and Germany and declared her neutrality, 
n^ment °r!an-*^' A majority of the Socialists, and the Church 
on9?t°i8. opposed Italy’s entry into the war, but a 
band of Socialists composed of youths, led by 
Mussolini, preached the gospel of war and insisted on Italy’s 
siding with Great Britain and France, hoping thereby that 
Italy would become a great Power. As for the Triple 
Alliance, Mussolini dismissed it, saying. "It had been 
a marriage without trust, brought about more in order 
to counter-balance military power than by political 
necessary". + So far Italy had failed to get a recognition 
of equality with great Powers, and to found a colonial 
empire as great as that of Britain or France, and though 
she had wrested Tripoli from the already collapsing Turkish 


f Ibid. p. 37. 

I Code, Modern Polities. 

1 Sbarma, Mussoliai, pp, 28-29, 
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Empire, it was more cf a liability than an asset. In 
short, Italy was seriously suffering from inferoriiy eompka 
in the midst of European powers of the first rank. “Such 
was the mood in which Italy entered the European war, 
largely as a result of balancing the offers made to her by 
either side, and hoping to find that in the end, if the wild 
promises of the Allies were fulfilled, she would at least be 
a really great Power.’ But the experiences of the war were 
disappointing”. « She had contributed to the success of the 
Allies in the war ungrudgingly and with all the zeal of a 
nation trying to prove her mettle. Her sacrifice had 
made her almost a starving nation but victory continued 
to warm the heart and soul of her youth. But when it 
came to settling the terms of the Treaty of Versailles, and 
dividing the spoils of war, her Allies deserted her. She 
had entered the war with hopes of augmenting her empire 
and her status. But though victorious in the battle-field, 
she was utterly defeated in the diplomatic battle. After 
four years of fighting “she awakened to the realities of the 
political game at Versailles and learnt the real lesson 
cf the war",t Mussolini, who had been the greatest sup- 
porter of Italy’s entry into the war, was now the most 
dissatisfied man in Italy. He attributed this failure to the 
incapacity and weakness of Italian statesmen at the helm of 
affairs. Consequently, he organized a vigorous opposition 
to the government and founded the Fascist Party to wrest 
Beginning of power from the Liberals and push forward 

V^ascist rule in ^ 

Italy. a vigorous programme for the regeneration 

and rehabilitation of Italy. How’ he w’rested power from the 
parliamentarians and became the dictator of Italy does not 
need mention here. I He introduced into Italy a new system 

■ Cole. Modern Politics, pp. IGt-GS. 
t Sharma. Mussolini, p. 39. 

\ For a detailed and interesting account of the rise of Mussolini, readers 
may consult Sliarma’s Mussolini. 
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of govcrmnenti and transformed her into the new Italian 
Corporative State, founded on the cult of Fascism, 

THE THEORY OF FASCISM - - 

To understand the real significance of the present Cor- 
porative State of Italy, it is necessary to know what Fascism 
implies. 

It is often asserted that the Great War was fought to 
make the world safe for democracy. Nothing, however, 
is farther from the truth than the above assertion, if we 
concede that results are the indications of the object. It 
is true that with the signing of the Treaty of Versailles, 
the League of Nations came into existence to preach inter- 
, nationalism or international detnocraty. But 

democracy. a vigorous reaction to democracy soon 

captured the imagination of the youth in several European 
countries. In Russia, it took the shape of a violent revolu- 
tion; in Italy, it started its career as an evolutionary revolutiottt 
founded on the old regime but removing from it the causes 
of its inherent weakness. Fascism, thus, began as a 
product of failure in war. It adopted as its symbol a 
bundle of rods and an axe. This symbolism has a double 
meaning. The axe represents the State authority and 
the bundle of rods represents the idea that in unity lies 
strength. Hence the whole symbol indicates authority and 
co-operation. 

Fascism places before the Italian Youth a definite 
standard cf character. Right and w’rong are related, 

. ' essentially, to questions of character, lipon 

Place of 

character, the proper formation of which depends 

the salvation of a nation. It aims at ' solving social 
and economic problems by renouncing, in the first place, 
materialism in all its forms; secondly, by developing 
“aesthetic sensibility;” thirdly, by substituting religious and . 
truly Roman sense of social solidarity in place of the 
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extreme Greek individualistic spirit; and lastly, by ‘rurali- 
sing civilisation.’ Fascism claims that all this “would, make 
possible a social unification of the Western world, the 
emergence of a new and vital synthetic civilisation com- 
pounded of the two great formative traditions of Europe, 
the Greek and the Roman, spreading the fire of its faith by 
the force of example and enthusiasm, and by blending to its 
purpose all the powers of authority which it can succeed 
in infusing with spirit”.^ 

Fascism is fundamentally “mystical as well as idealistic." 
It includes Hegel's conception'’of the Nation-State, minuSi 

, of course, his dynamic treatment of human 
Mystic and idea- 
listic aspect. society. It inherits from the French 

Revolutionaries its Totalifarianism. Fascism demands of the 
individual unquestioned and active loyalty to the Nation- 
State which is the highest form of itspolitical edifice; for to 
the Fascist there is "Nothing without the State; nothing 
against the State; nothing beyond the State”. The citizen’s 
activities must all be directed towards the exaltation of the 
State and if he feels no such loyalty, he has no claim to 
be a good citizen. Consequently, Fascism involves the 
ancient Greek concept of citizenship. Viewed in this 
sense, the Fascist State is a spiritual and moral fact in 
itself. It does not rest solely on the present, but is also 
linked with the past and transmits itself to the future. “It 
is the State which educates its citizens in civic virtue, gives 
them a consciousness- of their mission and w’clds them into 
unity; harmonizing their various interests through justice, 
■and transmitting to future generations the mental con- 
quests of science, of art, of law and the solidarity of 
humanity. It leads men from primitive tribal life to that 
highest expression of human power which is Empire; it links 


* Iiaski, Fasoism, pp. S. 77'6i 
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Up through the centuries names of those of its members who 
have died for its existence and in obedience to its laws; it 
holds up the memory cf its leaders who have increased- 
territory and the geniuses who have illumined it with glory 
as an example to be followed by future generations." These 
words of Mussolini, sentimental and emotional, had made 
a successful appeal to the Italian youth which was then at 
his beck and call. Such a conception of the State naturally 
limits individual freedom to make the State omnipotent. 
And yet, “The individual in the Fascist State is not 
annulled but rather multiplied, just in the same way as a 
soldier in a regiment is not diminished but rather 
increased by the number of his comrades.” The Fascist 
State is not indifferent to religion; it does not create its 
own God; it respects the God of the simple folk. 

The Fascist programme is, in consequence, intensely 
national. It rules out the necessity of a political opposition 
and, therefore, disapproves of the nine- 
teenth century Liberalism and Democracy, 
democr'ic}' rests on the supremacy of the Nation 

and, consequently, opposes Socialism. The 
Fascists do not claim they have a definitely prescribed pro- 
gramme, They believe in action, in sentiment, and in what 
is actually taking place. “Political and economic factors, 
according to Fascism, are neither predetermined nor eternal, 
but mobile and subject to change in different historical 
environments".* This largely accounts for the every day 
changes in the Fascist State. All activities of the citizen 
are, primarily, required to be directed towards the well- 
being of the State for the v ill of the individual must not 
differ from the will of the State. In the words of Mussolini, 
"Discipline must be accepted. When it is not acceptedi 


• Eucll, Kew Governments in Europe, p. 
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it must be imposed." There is no such thing as popular 
sovereignty. "Sovereignty resides not in the people, but in 
society juridically organised as a state.” This means the 
leadership of one man “who can crystallise its ideals.” 
Mussolini supplied that leadership in Italy. 

The Fascist State is not merely an administrative 
organization, concerned with the political or economic issues; 
Totalitarian as- "totalitarian”, embraces all interests 

pect of fasaism. activities, whether of groups'or indivi- 

duals and permeates the spiritual content of life. Nothing 
can exist outside or above the State. "One cannot be 
Fascist in politics . . . and non-Fascist in school, non- 
Fascist in the family circle, non-Fascist in the workshop.” 
Where Fascism departs most radically from the accepted 
doctrines of liberalism, socialism and democracy is in its 
conception of the liberty of individuals and groups. 
Individual rights are recognised by Fascism only in so fat 
as they are implied in the rights of the State. Fascism, 
however, does not accept a bill of rights "which tends 
to make the individual superior to the State” and empowers 
him "to act in opposition to society”. Freedom, -whether 
political or economic, is a concession on the part of the 
State, and can be granted only on condition that it be 
exercised in the interest of sociaty as a whole and within 
the limits set by social exigencies. Fascism recognises that 
individual ambition is "the most effective means of obtain- 
ing the best social results with the least effort” and regards 
a degree of economic liberty compatible with the social 
good. This liberty, however, must be severely curbed 
whenever it threatens to result in economic conflict and 
disturbance of public order. Measures of class self-defence* 
such as strikes and lock-outs, are, therefore, prohibited by 
Fascism. Economic justice is to be achieved, not in cones* 
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quence of class struggle, but by means of Fascist syndicates 
subject to the authority of the State. It is particularly 
important, according to Fascism, that peace should be 
preserved in a country like Italy, which is poor in natural 
resources. Says Mussolini, '‘Public order must not be 
disturbed for any motive, at any cost. Italy must have 
economic peace in order to develop its resources . , . 
It is necessary for syndicalism and capitalism to realize the 
new historical reality : that they must avoid bringing mat- 
ters to the breaking point, must avoid war between classes, 
because when such a war is fought within the nation, it is 
destructive. The government is at the order of neither 
group. The government stands above all groups in that it 
represents not only the political consciousness of the nation 
today, but also, all that the nation will constitute in 
the future.” Such, in brief, is the political philosophy of 
Fascism. 

The whole theory of Fascism is contained in the Labour 
Charter which has been described as the constitution of a 
new corporate Italian society. According to it, the nation 
is an organization having ends, life and means superior to 
those of the separate individuals or groups who compose it. 
The nation is a moral, political and economic unity integrally 
realised in the Fascist State. Labour in all forms, intellec- 
tual, technical and manual, is regarded as a social duty and 
as such, is ,to be safeguarded by the state. The Corporative 
State of Italy thus assumes a position of totalitarianism, 
high above the state of Western liberalism. 

And the most significant part of Fascism is the econo- 
mic-— not the political— standard from which the well-being 
of a Nation is to be judged. Thus Fascism has established 
the Corporative State with national economic development 
as its chief aim, 
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The major task of ^those who dr^w up the Fascist 
programme was to find a middle ground between trust 
economy, capitalism, imperial expansion and rationalisation 
on the right, and a working class revolution on the left. 
This programme may be summed up in four sentences : 
(a) Unite the propertied and privileged, (^) smash the 
proletarian revolution, (c) Organize self-sufficient nations, 
and (d) Establish a strong State. Fascist leadership was 
Economic organise an effective united front of 

control, propertied and privileged. Once such a 

front had been organized, the immediate task was the 
liquidation of the proletarian movement, including revolu- 
tionary political parties; the trade unions; the co-operatives; 
the working class-newspapers; the defence organizations; 
the semi-military units. The method of liquidation was a 
secondary consideration. The need for smashing these 
organisations was conceded by all of the propertied elements. 
The middle class elements who were the chief backers of 
Fascism proposed to preserve their property and their privi- 
leges by establishing self-sufficient economic systems within 
the boundary lines of each nation’s State. The success of a 
policy of economic self-sufficiency was taken for granted by 
the Fascists, who believed that given land, resources, tools 
and labour, there was nothing to prevent a closely knit, 
well-governed State from charting its owm course and lead- 
ing a life quite independent of the world outside. To be 
sure, such a State would have to be prepared to fight for 
its right to self-determination and self-sufficiency. 

The programme for national self-sufficiency includes 
subsidiesfor peasant proprietors; the encouragement of work- 


ItatioEalisation 
of public 
utilites. 


ing handicraftsmen and protection for small 
tradesmen. It also calls for the nationa- 
lisation of power, railroads, telephones and 


other public utilities which are essential to State adminis- 
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tfation and national defence. Finally, in developing its 
economic programme, the self-sufficient nation is compelled 
to control foreign trade. By decreasing specialised-produc- 
tion of commodities; by encouraging local and largely self' 
sufficient economic activities; by nationalising the key 
industries and controlling foreign trade, the self-sufficient 
nation will restrict economic activity . largely within its 
own borders. 

A programme of economic self-sufficiency was meaning- 
less unless it could be enforced. The menace of working 
class revolution and the uncertainty and chaos of the post- 
war world were further arguments in favour of a State 
strong enough to maintain law and order. Thus, Mussolini 
succeeded in creating a totalitarian State, strong enough to 
stand above all individuals, and above all class and sectional 
interests. This sovereign State would determine its foreign 
policy solely with a view to the advancement of its\own 
interests. 

FASCISM IN ACTION 

Fascism had its beginnings long before the war of 1914, 
Theorists trace its origins in the writings of Saint Simon, 

. of List, of Sorel and of the Syndicalists 

Its ongin. 

whose ideas gained such widespread support 
in Italy, Spain and Latin America. Syndicalism is a 
theoretical near neighbour to Fascism, involving a form of 
society akin to the corporative State of the Italian Fascists. 
The after-math of war and revolution fused the divergent 
middle class elements and the more a|gressive elements of 
the ruling class into a propertied-privileged united front 
which carried the banner of Fascism to victory. , The main 
body of Fascist support had been drawn in every instance 
from middle class elements. The leadership had been 
divided between the middle class and the ruling class. The 
unexpected violence of the labour crisis of 1919-20, so 
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frightened shopkeepers, small factory owners, and business- 
men whose financial position was none to secure that they 
joined the movement in haste and contributed liberally, 
even frantically to the Fasci. The middle class mobilised 
youth launched a struggle both against Capitalism and 
against the revolutionary proletariat in the towns. As the 
Fascists moved towards power, their attacks on the big 
capitalists grew less severe- 

Fascism aims to perpetuate such basic institutions as 
private property', individual enterprise, small scale farming 
and trading, the church and the political State. Since 
most property and privilege are based on one or more of 
these institutions the Fascists in bidding for power can pro- 
mise security to the well-to-do and also to those workers 
who hold a position above the level of bare subsistence. 
Thus, unlike communism and Sovietism, Fascism respects 
and defends most of the existing institutions. 

In Germany, as in Italy, the militarist — fascist organiza- 
tions were formed expressly for the struggle to crush the 
The Fascist revolutionary movement of the working 

Organization. class. Local Fascist group's terrorised the 
labour movement, attacked trade union houses, smashed 
labour presses and thus in individual local combats, shot the 
leaders of their only real opponent“the working class 
revolutionary movement. 

The Fascist attacks upon the revolutionary movement 
lined up Fascism and big business on the same side of the 
class war fence. Business interests had helped to finance 
-the Fascist movement, and many of the sons and grandsons 
of big businessmen together with the younger generation of 
the large landowners joined the Black Shirts in Italy and the 
Brown Shirts in Germany. The Fascist organization offered 
a fighting arm to a bankrupt and harassed capitalism, rone 
tco surc-in many cases of the police and aimed forces. 
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Consequently, the business interests provided the Fascist 
movement with funds and assisted it to attack working 
class organizations. Big business was safer in Italy under 
Fascism than it was before the March on Rome, in 1922. 

Italian Fascism made another important bid for big 
business support. Mussolini offered to the Italian employers 
something possessed by no system of private industry 
anywhere in the world, absolute security against strikes and 
against the sabotage which at earlier times had been so 
widespread in Italy. Today private employers in Italy can 
pile up costly machinery, lay in stocks of valuable materials; 
no one will damage them, no one will endanger their use- 
fulness by class struggle, no one will attack the security of 
private property. The industrialist to-day can count surely 
in their calculations upon freedom from strikes. In hindering 
strikes, he sees the real test of the true possibilities of 
Fascism. ‘‘Fascism accepts the reality of the social division 
of men into classes and wishes only to change their organi- 
zation and to modify and clarify their rights and their 
duties to the nation. Bolshevism wishes to destroy the social 
classes solely for the purpose of imposing the dictatorship 
of a single class, the proletariat. All this goes to show the 
chasm that separates the two revolutions and illustrates the 
broad basis on which the Fascist regime has been built”.* 
Where Fascism has had its largest opportunity — in Italy 
“*-it bas practically wiped out parliamentary democracy. 
The Italian Parliament is shorn of its powers. In its place 
is the General Council of the Fascist party, which is the real 
Puts an end to legislative and executive organ. Under the 
d'einocra^cy!'^'^^^ Electoral Law of 1928, each of the thirteen 
national confederations sent in its allotted 
quota of the 800 names, that were submitted by the Grand 


* Pcnnachio. Corj^orative State, pp, 16—17, 
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The Fascists 
and the wage 
workers. 


Council of the Fascist Party; 400 of these 800 names 
S’lected by the Grand Council in consultation with the 
Ministry of Corporations, constituted the “official list” of 
condidates to be voted on by the members of all syndicates. 
The 403 names were to be approved as a unit. If they were 
approved they constituted the new Parliament. If they were 
rejected, a new list of candidates had to be compiled. The 
Fascist Party, composed theoretically of the elite of Italy, 
was thus the real governing body of the nation. And since 
membership in the party was rigidly restricted, the great 
mass of the Italian people were subject to a political regime 

in whose conduct they had no direct voice. 

Fascism distinguishes sharply between the wage worker 
and the class-conscious movement of the 
proletariat. It aims to conciliate the wage 
worker and to draw him into the Fascist 
movement. It aims to destroy root and branch the wage 
workers’ class-conscious revolutionary organizations. The 
TheL.'ibour official attitude of the Italian Fascists 

Charter. towards labour is described in the Labour 

Charter drawn up by Mussolini and his confreres, and pro- 
mulgated on April 21, 1927. The central theme of this 
Labour Charter is stated in Articles I and II. 

Article I. — ^The Italian nation is an organism possess- 
ing a purpose, a life and instruments of action superior to 
those possessed by the individuals or groups of individ- 
uals who compose it. The nation is a moral, political and 
economic unity integrally embodied in the Fascist State. 

Article IT. — Labour in all its manifestations, whether 
mental, technical or manual, is a social duty. It is by virtue 
of this fact, and by virtue of this fact alone, that labour falls 
within the purview of the state. When considered from a 
national point of view, production in its manifold forms - 
constitutes a unity, its many objectives coinciding and being 
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generally definable as the well-being of those who producCi 
and the development of national power. 

■ The Labour Charter advances four propositions: 
(1) that the State is superior to the individual (2) that labour ' 
Fom- profosi- a social duty; (3) that it is better to pre- 

. serve individual initiative under a system 
of private property than it is to establish socialism; and (4) 
that economic life must be planned and controlled through 
corporations which constitute a branch of the State machi- 
nery. The charter was an after-thought, drawn up rather 
hastily to meet the storm of proletarian opposition that 
threatened the Italian Fascist Regime during 1925 and 1926. 
It outlines the policy of concessions to workers so long as 
they accept the Fascist dictatorship. 

Fascism and the proletarian revolutionary movement are 
strongly antagonistic. Fascism builds on private property and 
profit economy. The proletarian class-conscious wage-workers 
aim to replace both institutions, by a socialized use economy. 
The success of one of these movements involves the destruc- 
tion of the other. The Fascist road to power lies through 
the consolidation of the middle class, co operation between 
the unified middle class and the ruling class; the winning over 
of vacillating working class elements, and a united attack 
against the organizations of the proletarian revolution. 
Fascist society is built upon profit economy. It contains 
an owning class and a working class. ^ It accepts exploita- 
Tiie organiza- tion, Despite revolutionary promises. 
Fascist society does not differ essentially 
from any other phase of profit economy. 
Fascism preserves private property and profit economy, but 
it has introduced two variants into the property code of 
19th century capitalism. The first of these variants is the 

nationalisation of railways, power plants and, other public 
utiliti.s necessary to national existence. This principle of 


tion of Fascist 
Society, 
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nationalisation has not been fully carried out even in Italy. 
On the other hand, the trend towards State capitalism is 
general in Western Europe- Governments are acquiring or 
investing heavily, in private enterprises and providing sub- 
sidies for shaky industries and insolvent banking institutions. 
The second variant in the private property principle is the 
duty owned by property owners to the nation. Under this 
variant; if a farm or mine or factory is unused or misused, 
the State may interfere and punish the property owner for 
his failure to make the best possible use of the property and 
thus to fullil the social obligation he owes to themation. 
Individual profit remains under Fascism as the chief incen- 
tive to economic activity. Fascist society is, therefore, a 
profit-motivated, acquisitive society in the same sense that 
Great Britain or the U. S. A. is acquisitive and profit driven. 

Fascist statesmen desire to bridge the gulf between 
exploiters and workers, while retaining the institutions of 

Class coilabora- P’^ivate property and profit. This they hope 
tion : Ko class do through a system of laws that aim 

to make exploiter and worl er organic and 
subordinate parts of the Nation State. Long before 1919 this 
movement towards capital-labour co-operation was begun 
in the collective bargaining between employer-associations 
and trade-unions. It was continued in post-war Germany 
under a sjstem of legalized factory councils and labour 
arbiters wich theoretical jurisdiction over all labour dis- 
putes. It appeared in Great Britain as '‘Mondis.'n”'developed 
through joint committees of the employers’ associations and 
the Trade Union Congress. It reached its highest stage in 
Italy in the system of class-unity organs that comprise the 
Corporative State. 

The Italian Labour Code and the Law' of Corporations 
declare the nation to be above all classes. The State aims, 
not to represent a class, bul: to unify the population and 
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thus to eliminate class conflict. To this end, bosses and 
workers are legally farbidden to engage in any class war. 

The law of /^pril 3, 1926, provides in Article 18, that 
"Employers who close their factories, enterprises, and offices 
without justifiable reasons and for the sole object of com- 
pelling their employees to modify existing labour contracts, 
are punishable by a fine of from 10,000 to 1,00,000 lire." 
"Employees and labourers who, in groups of three or more, 
cease work by agreement, or w'ho work in such a manner 
as to disturb its continuity or regularity, in order to compel 
the employers to change the existing contracts are punishable 
by a fine of from 100 to 1,000 lire.” The same law contains 
a chapter headed "The Labour Court" and reads: “All con- 
troversies concerning collectivelabour relations "are declared 
to fall" within the jurisdiction of the courts of appeal, func- 
tioning as labaur courts." Under this law, neither Trade 
Unions nor Employers’ Associations can take the law into 
their own hands, Each issue, as it arises, must be settled by 
arbitration. If that fails, the controversy goes to the appoin- 
ted court. One enthusiastic convert to Fascism, the former- 
Guildsman Odon For hails this achievement of Fascism, as 
epoch making. "Capital and labour will lose their class 
character, ’ he writes in the year book of the International 
Centre of Fascist studies From the corporation wdll emerge 
not the capitalist and the proletarian, but the manager anl 
employee of production. "The class struggle has ceased and 
has been replaced by the State Verdict.’’* 

Italian Fascism outlaws strikes and lockouts but legalises 
the private ownership of capital and the accumulation of 
profit by the capitalist. Strikes and lock outs are merely 
two aspects of a conflict which is rooted in the system of 
private property in the production of goods and private 


*A Survey of PascLsm p. 157. 
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No strikes and 
no lock-outs. 


profit from the exploitation of workers. 
Thus the causes of class struggle remain in 
Italy, although some of the superficial aspects are forbidden. 
Strikes of serious proportions occurred in Italy during 1923, 
1924 and 1925, before the machinery of the Corporative 
State was in working order. Since that time, wages have 
been reduced, the hours of work have been ext-nded, 
unemployment has increased, and the standard of living, 
of the wage-working masses have been lowered, and yet 
major labour disturbances have been rare occurrences. 
Official sources give the number of strikes as 238 for 1924, 
and 211 for 1925. The militancy displayed by the Italian- 
workers during 1924 and 1925 led to vigorous government 
intervention. The results of this intervention appear in 
the Agreement of Vidoni Palace (October 2, 1925) under 
which the Italian boss’s officially recognized the Union of 
Fascist Sydicates as the representative of the workers ; the 
workers officially recognised the General Confederation of 
Industry as the representative of the bosses; both agreed to 
submit disputes to a joint board and factory committees 
were dissolved. By this agreement the Facist Trade 
Unions, which represented less than 20 per cent, of the 
workers, gained official recognition as the sole -spokesmen 
for the wage-working masses. 

How were such results achieved ? Through a policy 
which unified the middle classes, strengthened the owning 
peasantry, and isolated the wage-working masses. During 
the revolutionary period from 1919 to 1921, many of the 
peasants stood with the workers for the overthrow of 
capitalism. To-day these peasant elements seem to have 
made common cause with the propertied and privileged. 
Italian Fascism has consolidated sufficient support behind its 
programme of class collaboration under a unitary State to 
isolate the class conscious workers and compel them for the 
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time being to accept its verdicts. The institution through 
which such results have been achieved is the legalized syndi- 
cate, functioning through the Ministry of Corporations. 

A Fascist cor portion is an organisation of syndicates. 
Syndicates are legally recognized and chartered associations 
of employers of workers, and of intellectuals. Thus the 
Syndicates and corporation, functioning under the Ministry 
Corporations. q£ Corporations, is a part of the essential 

machinery of the Fascist State. The Charter of Labour 
describes the fonciion of syndicates and corporations in 
Article 6; 

‘The trade associations (syndicates) legally recognised 
guarantee equality before the law to emloyers and emplo- 
yees alike. They maintain discipline in labour and pro- 
duction and promote measarcs of efficiency in both. The 
corporations constitute the unifying organization of the 
elements of production (capital and labour) and represent 
the common interests of all. By virtue of this joint re- 
presentation and since the interests of production are 
interests of the Nation, the corporations are recognised by 
law as organs of the State.” 

Alfred Rocco is credited with the revival of the term 
corporation and with stripping revolutionary implications 
aw’ay from syndicalism. This idea, Rocco said, ‘‘is nothing , 
but our ancient corporationism. The corporations, which 
were overthrown by the individualism of the natural rights 
philosophy and by the equalitarianism of the French 
Revolution, may wmll live again in the social ideas of Italian 
Nationalism. In the corporations, we have not an absurd 
equality, but discipline and differences. In the corporations 
all participate in production, being associated in a genuine 
and fruitful fraternity of classes.” 

The Italian Labour Charter (Article 3) provides that 
organization whether by trades or by syndicates is unrestric- 
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ted, but only the syndicate legally recognised by the State 
andsubjectto the State control is empowered: i<t) “To legally 
represent the particular division of employers or employees 
for which it has been formed;” (^) “To protect the interests 
of these as against the State or as against other trade organi- 
zations;” (ff) “To negotiate collective labour contracts bind-< 
ing upon all those engaged in the branch in question;” and 
id) “To levy assessments and to exercise, in connection with 
the branch specified functions of public import.” 

Ten per cent, of the employers or workers in any field 
may organize a syndicate, secure legal recognition and speak 
and bargain in the name of the entire group. This last 
provision has made it possible for a s-mall minority of Fascist 
workers to organize, secure official recognition and bargain 
in the name of the entire body of workers. 

The system established in 1926 provided for 13 syndi- 
cates. These included a syndicate of employers and one of 
employees in industry, in agriculture, in merchandizing, in 
maritime and air transport, in land transport and inland 
navigation, and in banking. The 13th Syndicate was that for 
intellectuals. By 1929, about 3,798, OOOempIoyers, 8,048,000 
employees and 1,43,000 intellectuals had enrolled. 

The law of corporation (Article 42) provides for unit- 
ing the national syndical organisations of the various factors 
of production, employers and manual workers, and intellec- 
tuals in a definite branch of production or in one or more 
definite categories of enterprises. The organizations thus 
joined constitute a corporation. “Each corporation is 
established by a decree of the Ministry of Corporations." 
Besides the Ministry of Corporation^, created in 1923, there 
is a National Council of Corporations, created in 1926 and 
greatly strengthened by the law of- March 20, 1930. The 
National Council consists of about 100 members, represen- 
ing .'the 13 national syndicates and certain government 
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departments. The National Council is subdivided into 
sections: one for industry, one for agriculture, one for 
merchandizing, one for marine and air transport, one for 
land transport and inland navigation, one for banking, and 
one for the professions. As the powers of the Council of 
Corporations are extended, it takes on more and more of 
the character of a national planning council, with certain 
authority to control, veto and initiate economic policy. 

Syndicalists have long urged that community life should 
be organized in economic rather than in geographic units. 
The National Council of Corporations, therefore, gives 
Italian Government a definitely Syndicalist slant. The same 
form of organization is continued through the entire Cor- 
porative State of the Italian Fascists. 

The Charter of Labour laid down that work is a 
“social duty,” and that collective labour contracts are to 

Wbat Chartov of concrete expression of the solidarity 

Labour did for existing between the various factors of 
the workers, production. Secondly, that wages were to 

correspond with the normal demands of life, the possibilities 
of production and the output of labour. Thirdly, that the 
worker has a right to a weekly day of rest which must fall 
on a Sunday, and an annual holiday with full pay. Fourthly, 
that a bonus shall be paid on discharge calculated on the 
period of employment and rates of wages. Fifthly, that a 
worker shall not be discharged for sickness, provided it does 
not exceed a certain period (now fixed at four months). 
Sixthly, that labour exchanges shall be established, and that 
compulsory insurance shall be extended. Seventhly, that 
syndicates are to assist their members and non-members in 
all matters, specially in cases arising out of disputes about 
contracts or insurance. 

Workers and employers are divided into four groups 
representing, on the broadest lines, the' main activities of 
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the country — agriculture, industry, commerce and banking 
and insurance, while a fifth group consists of professional 
Nine Workers. The organization is based on twin 

confiderations. syndicates of workers andemployersin each 

of the several branches and sub-divisions. These syndicates 
are affiliated to the confederations of which the provincial 
unions are-the decentralised executive organs. In this way, 
there arc twin confederations of employers and employed 
for agriculture, industry, commerce, and banking and insu- 
rance, while the confederation of professional workers stands 
alone. Both the federations and confederations are subject 
to the supervision of the Ministry of Corporations. 

In 1934, twenty-two category corporations were formed 
whose task is to regulate production as a whole. The 


Aim of corpora- corporations act (a) in an advisory cap- 
acity on all matters affecting the activity 
for which they are formed; 0) for the settlement by con- 
ciliation of trade disputes; (<?) for regulating relations 
between the various activities represented on the corpora- 
tion; id) for determining conditions of apprenticeship; (e) 
for regulating and co-ordinating production; if) for drawing 
up tariffs, regulating royalty-charges and rates for services 
and commodities sold to the public by companies or corpora- 
tions operating under concessions such as water, gas, power, 
transport, etc,; Q) in an advisory capacity on collective 


contracts. 


In the corporations, employers and employed meet on 
equal terms and in equal numbers; there are also technical 
experts and three members of the Fascist party whose duty 
is to watch the interests of the “consumer” — i.e., the na- 
tion as a whole. Through the machinery of the Corporate 
( State representatives of every profession, trade and occupa- 
tion are called upon to play their part in building up the 
well-being of the country. 
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Under the law of 29tl\ March 1928, labour exchanges 
are set up at the offices of the local workers’ syndicate so 
Labour that men or women seeking employment 

cxcbaugcs. register according to their trade or occupa- 

tion. The labour exchanges are controlled by a committee 
consisting in equal numbers of employers and workers 
appointed by their representative syndicates, the chairman 
being the secretary of the local branch of the Fascist party. 

Unemplo 3 ed workers must register at the labour 
exchanges. This ensures that employers and those seeking 
work are put into immediate touch. There is, however, no 
compulsion that the employer must engage a particular 
worker. Through the figures supplied by the syndicates 
and federations, statistics are always available of the 
incidence of unemployment. 

While the establishment of the corporative system 
definitely means the end of latsset^^ faire% which in Fascist 
End of capital - opinion is inseparably associated with deca- 
dentcapitalism and outworn democracy, the 
Fascist government denies that it will mark the ■ end of 
private initiative. The corporations, it is admitted, will 
function as State organs. The State itself, however, will 
intervene in economic activities only when the corporations 


have failed to harmonize conflicting economic interests and 
will then act as the representative of the great unorganized 
mass of consumers — the collectivity of citizens. According 
to Mussolini, the corporation's will function “under the Aegis 
of the State" for “the development of the wealth, political 
power and welfare of the Italian people." 

The effect of the corporative system on relations bet- 
ween capital and labour also raises a riumber of questions. 


Each corporation will be expected to make a study of the 
manufacturing costs of its product. It will then set a “fair 
price" w-hich must assure a margin of profit for the era- 
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ployer and proper remuneration for the worker without 
overcharging the consumer. 

Workers and employers are obliged to resort to the 

procedure of conciliation or to the courts for the settlement 

^ ^ of their conflicts. The Ministry of Corpo- 

Labour courts, _ ^ 

rations must always attempt to effect a 
reconciliation between opposing groups of workers and 
employers. Only when this procedure has failed can the 
dispute be submitted to a special section of one of Italy’s 
16 courts of appeals, acting as labour court. This section is 
composed of three magistrates and two citizens acquainted 
with the technical aspects of labour and production. The 
labour courts have jurisdiction over all collective, as dis- 
tinguished from individual, conllicts betv een workers and 
employers. The verdicts of the labour courts are binding, 
and employers or workers who refuse to abide by them are 
subject to fine and imprisonment. Individual labour con- 
flicts must be submitted to ordinary courts, assisted by two 
experts, one selected from the employers and one from the 
workers. 

The majority of collective labour conflicts have so far 
been settled without recourse to the labour courts, either by 
special conciliation commissions provided for in certain 
collective contracts, or by the Ministry of Corporations, 
Only two cases of national importance have been submitted 
to the labour courts. The first decided on July 28, 1927, 
involved the interpretation of a contract regarding the 
remuneration of wmrkers in rice fields. The second, decided 
on January 28, 1928, concerned the interpretation establish- 
ing the scale ofy/ages for workers in maritime transporta- 
tion. In both the cases, the decision was in favour of the 
workers. The labour courts, w’hile directly subject to the 
control of the government, are in general regarded as im- 
partial by both workers and employers. 
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,THE LEGISLATURE 

When we begin to understand the frame of the Fascist 
Italian Government, we must remember that Mussolini had 

Old form but keep, at least in all outward 

new spirit. appearances, all the older parts of the 

machinery which were established under the Piedmontese 
Staiiito of 1848. But what he had really done was to change 
the whole spirit of the constitution so as to take away all 
its democratic (as conceived in Liberal sense) features 
replacing them by a quicker method. This is true of all 
branches of the administration. 

The legislature consist of, as it did before the Fascist 
rule, two chambers, the Senate and the Chamber of Depu- 

Bicameralism ^ies. Mussolini had entered the Italian 

continued. Parliament as the leader of a very 

compact and strong minority party. Consequently, he 
retained in his first (coalition) cabinet leaders of several 
other groups. But he soon found that he had to depend 
upon uncertain votes of the non-Fascists in the Chamber of 
Deputies to have his measures accepted. Therefore, he 
dissolved the Chamber and appealed to the country. New 
elections were held on 24th April 1924, under anew system 
of elections which he had introduced. According to this 
system, the country was divided into fifteen large consti- 
tuencies. Each party contesting the elections produced its 
list of candidates in each constituency. The voters were 
asked to vote for party b’sts, e.g.y a voter had to vote either 
for the Fascist list or for the Social Democrats’ list, or the 
People’s Party list, and so forth. He had no choice to 
select his candidates from the lists. The votes secured by 
each party in all fifteen constituencies were then added up. 
The party w’hich secured the largest number (at least 40 
per cent.) of the votes polled was automatically assigned 
two-thirds of the total seats (in the Chamber to be filled 
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Up, vi^., 356 seats out of the 535, and the remaining 179 
seats were distributed among other parties in proportion to 
the votes secured by them. In that particular election the 
Fascists obtained 356 seats for da million votes polled, against 
179 seats of the opposition parties for 3 million votes. 

On May 17, 1928, a new Electoral Law* came into 
effect. The whole country was considered as one electoral 
unit. The Fascist syndicates were asked to nominate eight 
hundred names for filling up 400 seats in the Chamber (its 
total reduced strength). The other legally constituted 
bodies and associations, the object of which was “cultural, 
educational, charitable or propagandist,” and which existed 
because they had a national importance, were asked to 
nominate two hundred candidates. 

The eight hundred candidates nominated by Fascist 
syndicates were assigned to them thus : Agricultural 192 
(Employers 96, Employees 96); Industries 150 (Employers 
80, Employees80); Commerce 96 (Employers 48, Employees 
48); Ship and Air Transport 80 (Employers 40, Employees 
40); Land Transport and Inland Navigation 64 (Employers 
32, Employees 32) ; Banks 48 (Employers 24, Employees 
24) ; and Professional Men and Artists 160. The whole 
list of 1,000 candidates was then examined by the Grand 
Fascist Council, only 400 names were retained (the Council 
was authorised to reject any names and substitute new ones 
of its own choice). This final list of 400 candidates was 
submitted to the voters who were merely asked to say Yes 
or No to it, without choosing any candidates on it. 

In case of an unfavourable verdict, the various associ- 
ations were to prepare their own lists to be submitted to 
the voters. All candidates on the new list securing the 

•According to this law franchise is granted to mGH of 21 years of age, 
and also to men of 18 years, if married or widowers with sons, 
who are paying syndicate rate or taxes to the amount of 130 lire, 
or are receiving a salary or pension from any public institution. 
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largest votes were to be declared elected, and the seats 
reserved for minorities were then to be distributed among 
the other lists in proportion to the votes polled by. each. 

According to the above electoral plan, the first plebis- 
cite was held on 24th March, 1929. The list consisted of 
400 Fascist candidates (who were of at least 25 years of 
age). Out of the total of 9,673,049 registered voters, as 
many as 8,663,412 went to the polls, and of these 8,519,559 
voted for the list and only 135,761 against it. In this way, 
the first all Fascist Chamber came into being on 24th March, 
1929. As Mussolini had declared on 11th December, 1933, 
the Chamber did not please him. Consequently, another 
Chamber was elected on 25th March, 1934, on corporative 
basis, all the 400 candidates on the Fascist list having been 
elected. At that election 95 '5 per cent of the registered 
voters went to the polls. And of these 99'84 per cent 
voted in favour of the national list of candidates. 

This meant the establishment of a cent, per cent. 
Fascist Chamber. 

It was on December 14, 1938, Mussolini issued a 
decree abolishing the Chamber of Deputies, which had been 
1 iu existence for ninety years, and replaced 

A now Cbamuei 

establisiied. it by g Chamber of Fasci and Corporations, 
which met for the first time on 25th March, 1939. The 
new Chamber consisted of 650 members of whom 150 were - 
the members of the National Council of the Fascist Party, 
and the remaining 500 were representatives 

Its mernborsmp. xt • , ^ -t ^ 

of the National Council of Corporations. 

Besides, the Head of the Government and the members of 

the Fascist Grand Council (excepting the Senators and 

members of the Royal Academy) were ex-officio members of 

the Chamber. The members were to be at least 25 years of 

age; they enjoy the same privileges as the former deputies, 

and were called TSlationtil Comselhrs, 
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The Chamber must meet every year. It performed its 
duty in three ways, through the full assembly, through the 

Working of tiie Budget general commission, and through 
new Chamber. legislative Commissions. All measures, 

previously approved by the Fascist Grand Council were 
debated in the Chamber, as also in the Senate, and were 
submitted by the Dm to the King-Emperor for sanction 
" and promulgation. 

The Senate, too, received its share, of new modelling at 
the hands of the Fascists. Under the Sfatufo of 1848, it 


Tho Senate. 


was composed of princes of the royal house 
and an indefinite number of members 


nominated by the King from 21 specified categories, w^., 
Archbishops and Bishops; President of the Chamber of 
Deputies; Deputies who had served for six years or in three 
legislatures; Ministers of State; Ministers’ Secretaries of 
State; Ambassadors; Envoys extraordinary of at least three 
years service; first presidents and presidents of the Court of 
Cassation and the Courts of Appeal; the Attorney General, 
Procurator-General; Presidents of chamber of Courts of 
Appeals, of three years service; Counsellors of the Court of 
Cassation and Court of Accounts; Advocates and officials 
of five years standing; Generals of the army and the navy; 
Counsellors of State of five years service; Members of 
Provincial Councils; Prefects; Members of the Royal 
Academy; Members of the Supreme Council of Public 
Instruction; those who had, in any other capacity, honoured 
the nation; and persons who had for three years paid 3,033 
lire in direct taxes. This clearly indicates that the Senate 
both for the qualifications of its members and their age, was 
an extremely cautious body of conservatives — yet enlighten- 
ed, responsible and cultured — persons representing the best 
riches, talents and - aristocracy of the nation. Naturally, 
^it opposed some of the Fascist measures, denounced the 
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abolition of parliamentary system, condemned the Mattcotti 
affair, and even disapproved of the Electoral Law of 1928. 
The chief opposition* came from a band of forty liberal 
Senators. In the design of Mussolini, opposition finds no 
place. Therefore, he filled it with a large number of mem- 
ber.'5, nominated by the King from the 21 categories above 
mentioned, but all of them of the Fascist Party. This enabled 
him to make the Senate, too, a docile body, ready to ditto 
the measures introduced by the head of the government. 

The Italian Senate was modelled, from its very inception, 
on the lines of the British House of Lords, Even during its 
last seventeen years it had undergone very few changes, 
though it had gained much in prestige, because the real 
authority and influence of the Chamber had been diminished. 
Before the advent of the Fascists, if the Chamber rejected a 
Bill, the Senate had no opportunity to consider it, nor could 
a minister resign on an adverse vote of the Senate. It was 
then provided that the head of the government might refer 
a measure, even if it had been rejected by the Chamber, to 
the Senate and on the latter’s favourable vote he might 
“transmit it to the Chamber for reconsideration w'ithout 
debate and for decision by secret ballot.” 

The President of the Senate was appointed by the King; 
the Senate decided by a secret ballot as to who should be 


Prosiding offi- 
cer of the 
Senate, 


recommended for appointment by the King. 
But for all practical purposes the head of 
the government (Mussolini) had so far con- 


trolled the appointment. Each Senator wms given 100 lire 


for each day of attendance, the maximum payable per 
annum being 10,000 lire. 


The Senate consisted of 408 members (including 8 Royal 
Princes). It appointed seven standing committees for pre- 
SanatQ at work. Consideration of measures referred to it. 
Of these, the Committee on Foreign affairs 
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had enjoyed great prestige on account of the nature of 
measures it considered: it discussed all treaties Italy entered 
into. The discussions in the Senate were valuable, but they 
were more or less “academic”, and “irresponsible”. Hence, 
the Senate did not fit into the whole scheme as a thoroughly 
useful organ of national power”.* The Mussolini government 
commanded a majority in the Senate, and had cent, percent, 
membership in the Chamber. Therefore, the importance 
of the Italian Parliament had gone; any measure introduced 
by the head of the government was sure to pass, there being 
almost no opposition to it. It will not be incorrect to say 
that the skeleton of the Parliament was continued because 
the Fascists paid lip-loyalty to the Staiufo of 1848, but in 
essence the whole power of law making had really shifted 
to the head of the government. 

THE EXECUTIVE 

The King of Italy still continued to be the nominal 
ruler. Succession to the Italian Throne is governed by 
Position 0 £ the Salic Law, according to which it passes to 
and through males; “but it is now monar- 
chy not by divine right or inherited right, but by the 
cordial acceptance of the Italian people, manifested in the 
plebiscites (1860-1870) of the several regions. It is firmly 
based on the Italian people’s regard for the Savoy Dynasty’s 
public services and the people’s Tree loyalty to the King as 
the symbol of national unity, above parties and factions and 
region”.! The count of Savoy, and later on its duke,' was 
accepted as King in 1861, on his granting to the Italians 
the extension of tbe Piedmontese Stafuto of 1848 to the 
whole country. And his grandson. King Victor Emmanual 
III, was the King of Italy till his abdication in 1944. 

' Spencsr, Government and Polit’cs of Ilalj*, p. 157. 

•} For a detailed arcount of this event, seo Sharma’s Mussolini, Chapters 

Chapters YI and YII. 
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On December 24, 1925, a' law was passed which intro- 
duced a very significant change in the executive branch of 
the government. Till the advent of the Fasdsts, kingship 
was of the limited type. The real power lay with a cabinet 
responsible to the parliament, though in theory the King 
continued to exercise the nominal power of apppinting the 
prime minister and dissolving the Chamber. But the new 
law of 1925, though still retaining the King as the nominal 
ruler of the country and the'Commander-in-Cliief of all the 
armed forces, transferred all effective power to "the head 
of the government" (the Prime Minister who, till 1925, 
was a conventional chief of the cabinet), by legalizing the 
IdittQt's position and functions. This law states that the execu- 
tive power is to be exercised by the King with the aid of 
his government. And governnsentt here, means the head of 
the government (the dictator, at present Mussolini), who is 
nominated and removed by the King alone, to whom he is 
responsible. 

The "head of the government" was, therefore, the real 
head of the executive. He appointed his colleagues, mem- 
Head of the bers of the cabinet, who had a right to 

government. attend either Chamber but voted only in 

the Chamber of which they were members. He directed the 
whole policy of the government and co-ordinated its work; 
he was responsible to the King alon^ for the administration 
of the country; he could remove any cabinet minister from 
his office. He controlled all legislation too; no question 
His poTvera, measure could be included in the agenda 

of either house of the legislature without 
his clear consent; he could demand that a bill rejected by 
the legislature be reconsidered by it, after a lapse of three 
months, when there was no debate but voting by secret 
ballot; be might demand that a measure rejected by any 
chamber be further considered by it. He was, in fa 



GOVERHMENT OE ITATA’ 


G09 


Promulgation 
of laws by the 
head of govern- 
rnent. 


head of all'political, economic and moral forces of the coun- 
try. There was.'only one political thought and one policy of 
the state in Italy, and that was the thought and policy of 
the head of the government. He could create any ministry 
and likewise abolish it; his life had now been made secure, 
any attempt on it being punishable with death penalty. 

The law of 1926 had extended, very largely the power 
of the executive. The head of ,.the government, with the 
consent of the King (and under the-existing 
circumstances the King’s power was nomi- 
nal), could promulgate any decree, having 
the force of law, affecting “the executive 
power, and the organisation of the state administration’’.^ 
Whenever urgent action was necessary, any other decrees 
with full force of laws could be issued; they had, however, 
to be published immediately and referred to the parliament 
within two years. Conferment of such vast powers upon 
the executive had been subjected to severe criticism. 
Though the Fascist government maintained that the law of 
1926 "regulates and limits a power which would otherwise 
be subject to abuse”, the critics attack it on the ground that 
“the government has frequently promulgated legislation by 
decrees without giving it publicity, that it has failed' to 
consult Parliament within the prescribed period of time and 
that the law of 1926 legalises a dangerous encroachment 
of the executive power on the legislature”.! There is, 
undoubtedly, mucb truth in the criticism. 

The executive had acquired further powers under other 
laws. A law of December 24, 1925, empowered the govern- 
ment to dismiss any civil or military officer 
who had failed to be loyal -to his office or 


Power to dis- 
miss officers. 


*Bjell. New Goverumsuts in Earopa, p 05 . 
t Ibid. 
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had acted in a way hostile to the govcrntnent. Another 
law of the same date authorised the government to amend 
the penal code and the civil code, and to reorganize" the 
whole structure of the judiciary. The government had, 
since then, introduced several changes in the law codes. 

Thus the executive in Italy had been considerably 
strengthened of late. It exercised almost unlimited powers; 
the head of the government was responsible to the King 
alone; there was no such thing as joint responsibility of 
cabinet; there was no hostile legislature and therefore no 
fear of break in the policy of the government.# 

The cabinet as reorganized on June 9, 1936, consisted of, 
•besides the Prime Minister (Chief of the Government and 
Minister of the Interior, of War, of the 
Navy, and of the Air), ten more ministers 
who were respectively in charge of Foreign Affairs, Colonies, 
Corporations, National Education, Agriculture and 
Forests, Finance, Justice, Communications, Press and 
Propaganda, and Public Works. 

THE FASCIST PARTY AND THE GOVERNMENT 
No account of the government of Italy is complete 
without a full understanding of the place of the Fascist party 
in the administration. Prior to the Fascist 
rule, Italy, like all other parliamentary 
countries, had several political parties in 
the country and in- the legislature. The first act of the 
Fascists, after assumption of office, was the gradual driving 
out of all other political parties from participation in the 
Government. They assigned two reasons in support of 
this act, , the parties had vacillating programmes ill- 
suited to the needs of Italy, and secondly, the country requi- 
red one fixed political as well as economic thought to guide 


Rise of one 
parly govern- 
ment. 


Goad. The Making of the Corporate State, pp, 107-110. 
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its progress. In 1929, therefore, none but the Fascists -were 
allowed to seek election to the Chamber of Deputies. This 
step gave the party complete control of the machinery of 
administration. All other political parties had, consequently, 
become extinct. 

Though started for the first time in November, 1919, 
the Fascist Party adopted a definite national programme 
Programme of years later (1921). It was, at that 

Fascist Part/. timCe, a ‘voluntary militia placed at the 

service of the nation*. Its membership was then estimated 
.at 151,644, and included men from almost all professions. 
The party professed to be a band of selfless national workers, 
yet in its ranks were many persons who had joined it with 
selfish ends These were slowly driven out of the party. 
The aim and methods of the party may be found in the 
following stray sentences from Mussolini’s speeches; 

“(1) We want to make Rome the city of our ideals, a 
city cleaned ‘and purified of all those elements which 
corrupt and defile her. 

"(2) Discipline must show itself under the form of a 
command or of an act of force. 

"(3) Violence is not immoral. On the contrary, it is 
moral .... On the other hand, violence is decisive. 

"(4) Our programme is simple: we wish to govern 
Italy .... It is not programmes that are wanting for 
the salvation of Italy, but men and will power. 

“(5) I think that the regime can be largely modified 
without interfering with the monarchy.” 

And further: 

‘‘I do not think that the monarchy has really any 
object in opposing what must now be called the Fasetsfa 
revolution. It is not in its interest, because by doing so it 
^ould immediately make itself an object of attack, in 
- which case we could not spare it, because it wpuld be an 
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object of life or death for us. 

"(6) We want Italy to become Fascisid, because we 
are tired of seeing her governed by men whose principles are 
continually w’avering between indifference and cowardice. 
And, above all, we are tired of seeing her looked upon 
abroad as a negligible quantity. 

“(7) As a matter of fact, at turning points of history 
force always decides when it is a question of opposing 
interests and ideas. This is why we have gathered, firmly 
organised, and strongly disciplined our legions, because thus 
if the question must be settled by a recourse to force, we 
shall win.” 

Such a programme and aim necessitates, undoubtedly, 
co-operation and discipline for success. Therefore, admis- 
sion to the Fascist party is not open to everybody without 
question and without distinction. Only 
those who have given definite proof of 
their loyalty to the Fascist regime and 
policy are allowed to become members. The youth of Italy 
had largely responded to the Fascist call, and students had 
similingly gathered round Mussolini’s banner. Each member 
of the party is made to take the oath of firm loyalty to the 
leader (IJ Diwe as he is called) in these words: "I swear to 
follow without discussion the orders of 11 Dme, and to serve 
the cause of the Fascist revolution with all my strength and 
if necessary, with my blood.” To enforce rigid discipline, 
there is a disciplinary court, presided over by the Secretary- 
General of the party, which examines all cases of failure of 
the members to be true to the party. Those found guilty 
of disIo 3 alty are ‘‘warned, admonished, .suspended and, in 
the gravest cases, expelled from the, party.” 

An important feature of the party is the close relation 
between those who constitute the ruling element and the 
masses, It does not, therefore, believe in the creation of a 


Ooaditions o£ 
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“closed professional class" of the rulers. It really serves as a 
training school for those to be put in charge of adminis- 
tration of the school. The total membership of the party 
(as in October, 1933) was 5,467,560, inclusive of all classes 
of members from the rulers down to children and youths. 
The membership was continually increasing, the object 
being to fuse, ultimately, the party with the nation. The 
party had three classes of organizations. The elementary 
groups were the local organizations, each called fascia di 
comhatlimento. S^ve^:a\ fasci (local groups) were then federated 
into provincial organisations and the latter then formed the 
National Directorate and the Grand Council. 

The Grand Council was the central organization estab' 
lished under the law of December 9, 1928. It was presided 
over by the ‘head of the government,’ viz-, Mussolini. It 
The Grand had a Secretary-General, appointed by the 

Council. King on the recommendation of the head 

of the government. The Secretary-General conducted the 
work of the Grand Council under the directions of the 
president, and he might, whenever he liked, attend the 
meeting of the ministers. 

It was the business of the Grand Council to co-ordinate 
the activities of the government. It was convoked by the 
head of the government who also regulated its procedure. 
Membership of There Were three categories of members of 
the Council. Council, viz-^ life long members, i.e , 

the quadrinmvirate who closely followed the party from the 
beginning and guided the March on Rome; the second class 
included ipso facto members, the presidents of the Senate and 
the Chamber, all important ministers, Secretaty and 
joint secretaries of the party, the presidents of the Italian 
Academy and the National Confederations ; the third 
category included the nominees of the head of the govern- 
ment vtho was authorised to appoint those who had deserved 
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well of -the natioiii and the cause of the Fascist revolution, 
for a period of three years. The members as such, received 
no salary. They could not be arrested without the permis- 
sion of the Council. The meetings of the Council were held 
in secret. The chief business of the Council included the 
laying down, rather adoption, of the party programme. 
Business of the general direction of the administration, ' 
the Council. appointment and removal of officials, and 

the selection of members for election to the Chamber. As 
an advisory body, it exercised considerable influence on all 
constitutionalquestions on which its advice had to be sought. 
“These include all bills concerning the following subjects: 
succession to the throne ; the attributes and prerogatives of 
the Crown; the composition and functions of the Grand 
Council, the Senate and the Chamber of Deputies ; the 
attributes and prerogatives of the head of the government; 
the right of the executive to issue decrees having the force 
of law ; the organization of syndicates and corporations ; 
relations with the Holy See ; and international agreements 
involving territorial changes. In addition the Grand Council 
acts in an advisory capacity on all political, economic and 
social questions which the head of the government may sub- 
mit to it.”=ft It was to a great extent, the final source of 
power, both executive and legislative, in the State, respon- 
sible only to the head of the government. 

Though, in the beginning, the Grand Council was 
merely the highest organ of the Fascist Party organization, 

Its position and ® December 9, 1928, merged it with 

powers since the State of which it, therefore, became a 

December, 1938. . . , , 

constitutional organ. The old dualism has 
given place to Fascist totalitarianism, the State having, in 
fact, been captured by the party. In the words of Mus- 


*Buell. New Governments in Europe, p, G9» 
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solini himself, "The Nationalist Fascist party has in this 
manner been incorporated in the State and has become one 
of its fundamental institutions . . . Thus is completed the 
evolution by which the National Fascist party, from a simple 
private association like the parties of the old regime, has 
been transformed into a great institution of public law, the 
fundamental instrument of the regime . . . Fascism hence- 
forth identifies itself with the Nation and with the State. 
To say Grand Council of Fascism i?, equivalent to saying 
Grand Council of the Nation and the State."# And the 
leader of the party now also means the head of the govern- 
ment, his left and right hands being the Grand Council and 
the ministry. On him is really pivoted the whole life,' poli- 
tical and economic, of Italy. This position of the Grand 
Council had been the subject of severe criticism on the 
ground that "it constitutionalizes and perpetuates the rule 
of a single political party, while materially curtailing the 
functions of both King and Parliament.”!; On the other 
hand, its supporters claimed for it a jnxtaposti^, on essential for 
the State, with the Parliament, because they believed that 
the Council assured "both unity and continuity in adminis- 
tration," and this is a condition very' necessary for the deve- 
lopment of intensive nationalism in Italy. 

THE JUDICIARY 

For her legal and judicial system, Italy owes a great 
deal to France. In the Piedmontese Statute six articles 
were devoted to the judiciary. It was 

French etample. 

Stated that justice emanates from the King 
and is administered in his name through judges who are 
appointed by the Crown. Individual liberty was sought to 
be protected by the inclusion of provisions like the one for- 


'Corriere della Sera, Norember 9, 1928, 
tHew Governtnonts in Europe p. 70, 
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bidding the cteation of extraordinary habitual requiring 
that no one may be drawn from his tribunal jurisdiction. 

For the most part Italian law is not formed by the 
judge, but made by the legislature. Immediately after the 
j^ot juago-inade foundation of the Italian kingdom the 
Italian Parliament, true to the then wide- 
spread Napoleonic tradition, gave the kingdom a series of 
national codes. These embody the civil law, the criminal 
law, civil and criminal procedure, commercial law, and so 
on. The Code of Criminal Procedure which was revised in 
the early years of the twentieth century going into effect 
in 1912, has been said to “represent in many respects the 
moEt'advanced view in continental criminal procedure’ht 
The Fascist government framed and adopted (1931) under 
Rocco, the Minister of Justice, a new criminal code. The 
death penalty of whose abolition Italy had been so proud 
since her eighteenth century criminologist, Beccaria, has 
been revived. 

The system of courts is simple and symmetrical. At 
the bottom of the hierarchy are the praetors. These 
Organiisation of officers, corresponding to the English jus- 

courts. . , , 

tices or the peace, have very little jurisdic- 
tion. They have more or less to be arbitrators preventing 
cases rather than trying them as judges. The Fascist 
government, as an economy measure, at first abolished a 
large number of them, but since 1925 may have been re- 
established to reward local Fascist leaders. 

The lower courts of Italy are organized on a district 

basis. The country as a whole is divided into 982 primary 

Tribunal of first judicial areas (mndamnti) and in each 
instanco, , . , , . 

there is a court. Above them there are 

138 Tribunals of first instance, which hear appeals from 

* H, R. Spencer: Go%ernmenf. and Politics of Italy 
i w. E. Mikell, (Editor) Esmoin. Continental Criminal Law. 
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them and have original jurisdiction in more important cases. 
For serious criminal cases there are courts of assizes which 
formerly used to sit with a jury. The jury was first intro- 
duced in 1848, modelled on the French plan. By the revised 
code of 1874 the qualifications for jurors were raised above 
mere mediocrity. The new Fascist Code has, however, 
abolished the jury. 

Above these Tribunals of First Instance are eighteen 
courts of appeal with head-quarters in various court districts 
Courts of ap- of the kingdom like Rome, Milan, Naples, 
Venice, etc. These courts have branches 
or sections which hold sessions in the less important cities. 
Each court of appeal has a special section which serves as a 
labour court and decides cases arising under the provisions 
of the "labour charter" and other laws affecting the rights 
of employers and workers. 

At the apex of tbe system, there is a court of Cassation 
at Rome with final jurisdiction in all civil and criminal 
Courts of Cassa- cases. Prior to 1923, there were five 
courts of Cassations at Turin, Florence, 
Naples. Palermo, and Rome with no supreme court for the 
whole kingdom. This was a serious defect in the judicial 
system and gave rise to innumerable difficulties in the inter- 
pretation of the law. One interpretation of a rule would 
hold good in the north, another in the south. The Roman 
court from time to time received legislative grants of special 
jurisdiction for determining conflicts between different 
courts, between the courts and the administration, and for 
correcting error in criminal cases generally. But that did 
not solve the difficulty. It must be recognised as a distinct 
achievement of the Fascist government that their regime 
accomplished the long needed abolition of four of these 
courtsand the integration of their work in the Rom jn Court 
of Cassation, which has become a supreme court. Today 
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there is uniformity both in the rules of law and in the 
meaning of these rules. 

The head of the judicial system is the Minister of Grace 
and Justice, a politician in the cabinet. "The judges in alt 
Minister of the regular courts are appointed by royal 

decrees, on the recommendation of the 
minister of justice; but they must be persons who possess 
certain qualifications in the way of legal training and 
experience as laid down by the law. Judges of the higher 
Italian courts are ordinarily appointed by promotion from 
the lower ones. The judges are, however, chosen from men 
who have prepared themselves for a career on the bench and 
not from among practising lawyers. By the terms of the 
Security of Statuto judges ace irremovable after three 

Judges. years of service. This does not, however, 

exclude the removal of judges in case of crime or neglect of 
duty. No judge may be removed from office except after 
a hearing before the Superior Magisterial Council, a body 
made up of high judical officers with the president of the 
court of Cassation as chairman. This Superior Magisterial 
council also prepares and keeps up-to-date a schedule 
showing the qualifications and experience of all the judges 
and public prosecutors. This schedule is followed by the 
minister of justice in making promotions. Like other fields 
of administration, centralization has not left the judiciary 
unaffected. In the new law of 1925, giving to the minister 
the power to purge the bureaucracy of persons found to be 
"in a position of incompatibility with the general conduct 
of the government," the Chamber definitely rejected a 
motion to make an exception for the judiciary. This also, 
said Mussolini (June 20, 1925), must be "combed out in 
the interest of Fascism",’* 


• James Murphy. Hew Statesman, Oct, 31, 1925. 
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On the French model, Italian constitution provides a 
special court for persons presumed to be beyond the reach 
Senate as a of Ordinary justice. Article 36 of the cons- 

titution declares: “The Senate may be cons- 
tituted a high court of justice by decree of the King to try 
crimes of high treason and attempts upon the safety of the 
State and to try ministers impeached by the Chamber of 
Deputies.” As far as ministers are concerned the quasi- 
judical process of impeachment has been completely sup- 
planted by the British method of control over the ministry 
through the Chamber’s vote of no confidence. 

Italy, like France, has a system of administrative law 
and administrative courts. Administrative officers may not 
Administrative be sued without the royal consent. In each 
Courts. Italian province there is an administrative 

court, the provincial Giunta, made up of the prefect and 
certain other provincial officers together with 6 additional 
members appointed by the provincial council to decide cases 
between a citizen and an administrative officer. Appeals from 
these courts are heard by a special section (Section VI) of the 
Council of State, with a president and 8 associates. The pro- 
vincial Giunta is largely under the influence of the prefect, 
who asthe mainspring of provincial administration controls- 
the whole machinery. TheCouncillorsof State too are under 
the influence of the administration. The special section 
which acts as the supreme administrative court enjoys a 
higher degreeof protection than other councillors. Not more 
than four may be removed in any one year. And yet d uring 
the past few years all councillors not amenable to Fascist 
control have been eliminated by one means or the other. 

LOCAL GOVERNMENT. 

Extreme centralization, the key-note of the Fascist 
State, is visible in all local government institutions as much 
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Extreme as in the central authority. It is true that 

centrcaimtjon. outward forms of these institutions, 

as they existed in Italy in the pre-Fascist days, have been 
retained, but their methods of working have been radically 
change in order to fit them as harmonious parts of the new 
governmental machinery. 

For purposes of local government Italy is divided iato 
94 provinces, their average size being 1,252 square miles 
with an average propulation of 452,420 souls, 

On coming into power, the Fascists retained the outward 
structure of the provincial administration, but changed, 
„ . almost completely, the spirit of its working, 

einco the rise of The provincial council then ceased to 
exist. The prefect was still retained; he 
was appointed by the Minister of the Interior through a 
royal decree. The prefect was the central goverment’s 
agent in the province to keep all provincial organs within 
the law. He published the law, conducted the police, 
watched over the theatre, the film, -and the news-paper-^ 
maintained order. ^ He was now assisted by a provincial 
council of economy consisting of persons appointed by- the 
Minister of National Economy from among the lists of 
nominations made by the various syndical organizations in 
the province. Though this council was appointive, it was 
the one remaining sign of popular participation in the 
government of the province, as was the essentially appoin- 
tive Chamber of Deputies in the nation’s government.” ‘ 
Next to, and below, the provinces are the communes 
which are the smallest units of local government in Italy. 

The Communes. present 7,339 communes, there 

were more before, but some of the smaller 
ones have been amalgamated. The communes are the most 


* Spencer, Governmeni and Polities of Italy, p, 205, 
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vital units of local government. They are rural as well as 
urban communes. There is a podesta appointed by the 
central government, to exercise all powers within the com- 
mune, assisted by x council partly elected by the syndicates 
and other organizations within the commune and partly 
appointed by the prefect. The podesta is appointed for a 
five-year term, but is eligible for reappointment. He does 
not get any fixed salary, but receives enough to meet his 
expenses, all this money being one of the essential charges 
on the budget of the commune. Sometimes one podesta is 
appointed for two or more communes. 

For the municipal administration of Rome; the Fascists 
had appointed a governor, two vice-governorsandten rectors. 
Home: its The rectors are the heads of several muni- 

goTernment. cipal services, appointed for their technical 

knowledge. They are merely consulted, and have no deli- 
berative power of any kind; all this wcrk of deliberation and 
legislation for Rome is done by the national ministry. There 
is also a consuUori of 80 members, named by the national 
government, to suggest measures for the consideration of 
the governor. “They are not representatives of the people 
by election, nor are they responsible in the slightest degree 
for the conduct of the city’s affairs”.’^ 


• Govemiueiit and Politics c£ Italy, p, 219, 
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CEAPTER XXiti 
GOVERNMENT OF JAPAN 

Loyalty to the Emperor that amounts to reverential worship has 
been the theory not only of the Constitation but of the national religion 
of Japan from the accession of Jimmu Tenno to to-day when the most 
pronounced socialist does not venture to whisper a word against the 

_ (J. H, Longford) 

"The sober fact is that no nation probably has ever treated its sove- 
reigns more cavalierly than the Japanese have done from the beginning of 
authentic history down to within the memory of living men. Emperors 
have been deposed : Emperors have been assassinated, For centuries 
every succession to the throne was the signal for intrigues and sanguinary 
broils. Emperors have been exiled ; some have bean murdered in exile...” 

(J. Chamberlain) 

‘‘There is to the We-tem mind — and especially to the mind of British 
and French individualists— something terrible about the certainty with 
which the Japanese leaders can count on the individual citizen to sub. 
ordinate himself absolutely to the claims of the State. There seems to be 
nothing that a Japanese will not do if he holds that the State requires it 
of him,” (a, D. H. and M, I. Cole) 

Four large islands and a little more than four hundred 
smaller islands of various sizes constitute v?hat is called 
. Japan proper. The four islands arc Hondo 

The country, 

or Honshu, with an area of 29,373 sq, 
miles, the largest and most populous, containing all the 
inherit righteousness, benevolence, truth and purity from 
their ancestors, so infinitely does their “Way of the Gods” 
surpass the systems of all other countries, that neither code 
nor dogma nor any complicated system of morals is required 
by them. It is this religion which inspired the statesmen 
of modern Japan, from their first day of its regeneration, 
with the ambition to make their country, after its long 
isolation, known and respected throughout the w'orld, an 
ambition which now transpires to make “Great Japan” not 
only supreme in Asia, but the greatest country on earth in 
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all aspects — military, political, industrial, and commercial — 
an ambition the full realisation of which is by no means 
beyond the limits of human possibility. 

CONSTITUTIONAL HISTORY 
The Japanese trace their origin to Jimmo Tenno (as 
long ago as 660 B. C.) descendant of the Sun Goddess. 
, . , , Budhism was introduced in 552 A. D, and 

Ancient clays, 

the great reform of 645 by which the 
Chinese system of administration was introduced with 
minor changes. From the dawn of recorded history, only 
one imperial house has ruled in Japan. No Royal House 
can compare in antiquity with that of Japan. For 1200 
years a dual form of Government prevailed in Japan. 

At first controlled by individual court nobles, it passed 
into the hands of the Fujiwara family. Then the Military 
class seized the power, to hold it with scarcely a break to 


, modern times, only once, for about two 

Military okss j ^ 

becomes _ Shears under Go Daigo, did the emperor 

iafci°da°ys? assert the powers he nominally possessed. 

But although at times the emperors were - 
treated very badly, frequently deposed, even driven out of 
their capital and exiled, no court noble or war-lord had 
cared to assume title of Tenno (emperor). Such a dual 
form of Government, which prevails in Nepal even to-day, 
proved almost unintelligible to foreigners. Foreign affairs 
were handled in the name of the Shogun, and the first 
modern treaties 1854-58 were negotiated on behalf of the 
Shogun. The foreigners did not realise the significance of 
the dual government till much later. 

The great peace between 1638 and 1894. almost covers 
the whole period of the Tokugawa Shogunate. It began 
with the expulsion of foreigners in 1641, during which time 
Totugacca Japan enjoyed more than* two centuries of 

almost total seclusion, and perfect peace in 
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marked contrast to conditions in China, India, Europe and 
even America. Throughout the first half of the l9th 
century, the Western nations made repeated efforts to 
draw Japan from her long continued seclusion. Improved 
transportation and new trade route were relentlessly drawing 
Japan into the circle of world intercourse. After the close 
of China^s first war with Great Britain, the knocking at 
Japan’s closed door became especially persistent, between 
1844-49 seven unsuccessful attempts were made and when 
in 1850, the U. S. A. had acquired California, it became a 
Pacific power. In July 1853, Commodore Perry, and an 
American squadron — the first steam-ships that the Japanese 
had ever seen — steamed into Yedo Bay and delivered to 
the Shogun’s Officers a letter from president Fillmore of the 
U. S. A. Despite the vigorous opposition of the Daimyos, 
the Yedo authorities agreed to a treaty which opened 
Shimoda and Hakodate to American Ships and which gave 
to the U. S. A. the right to maintain a counsel at the first 
of these ports with jurisdiction over American citizens. 
The British, the Russians and the Dutch follov,ed close 
upon the heels of Perry. All succeeded in negotiating 
treaties, similar to the one between the Shogun and the 
Americans, and Japan after 200 years of seclusion was once 
more open to intercourse with the world. The western 
powers, however, soon discovered that the Shogun was not 
the real sovereign of Japan and endeavoured to open direct 
negotiations with the imperial court of Kyoto in order to 
obtain more satisfactory treaty arrangements. Meanwhile 
on February 3, 1867, the emperor Komie, who had been 
the leader of the anti-foreign party, died and was succeeded 
by his 14 years old son Mutsuhito vho came to the throne 
in Kyoto. The leaders of the powerful feudal clans—Sat- 
suma,Choshu,HizenandTosa— now demanded the Shogun’s 
resignation to which demand the Shogun complied on 
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November 3, 1867. Nine days later, on November 12, the 
following imperial decree was issued; "Tokugawa Keiki’s 
proposal to restore the Administrative authority to the 
Imperial court is accepted by the Emperor.” After 264 
years, the last of the Tokugawa Shogun laid down the 
power which had been assumed in 1603 by the Great 
lyeyasu; after nearly 700 years, the office of Shogun, created 
by Yoritomo in 1192 ceased to exist. 

The long reign of emperor Mutsuhito (1867-1912) 
which is known as the era. of Meiji, (Enlightened Rule) 

was a combination of conservative restora- 
TIi 6 Moiji Era. , , rp., , • /• 

tion and radical reform. The abolition of 

the Shogunate in 1867 was followed four years later in 
1871 by the abolition of the old feudal Daimyos. Pensions 
were bestowed upon the deposed lords as partial com- 
pensation for the revenues of which they were deprived, 
while many of them were later made members of a newly 
created nobility; but the refor mers were determined that 
the decentralising power of feudalism should be completely 
destroyed. In place of the old feudal divisions governed by 
the Daimyos, the country was reorganized into prefectures, 
divisions and districts, which were placed under the care of 
administrative officials appointed by the ce.itral government. 
These steps merely restored to the emperor the powers 
which had fallen int® the Shogun’s hands, but the Meiji 
statesmen soon began to introduce innovations. In 1868, 
the imperial court left Kyoto and transferred its headquar- 
ters to the Tokugawa city of Yedo renamed Tokyo. This 
move, which freed the emperor from the conservative 
influence of the old capital, was followed by a gradual 
introduction of new political methods and ideas. The next 
year the young emperor in the famous charter oath, pro- 
mised to convoke a national assembly; in 1873 the prohibi- 
tion against the Christian religion wa^ removed; in 1875 the 
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first assembly— “GeBroin” or "senate” was created for tbe 
purpose of discussing and deciding questions of legislation. 
Since the Genroin w^as appointed, not elected, the liberal 
element soon began to agitate for an elective body of 
representatives; in 1889, therefore the new constitution was 
granted by the emperor, providing for an Imperial Diet con- 
sisting of two houses; the members of the lower house being 
elected by the people. In theory and in law, the emperor 
was still the absolute ruler of the empire; but the Imperial 
Diet had become an important part of the government and 
the wdshesof the people, as voiced through the elected mem- 
bers, often assarted great influence upon the decisions of the 
imperial ministers. The Meiji reforms did not make the 
government of Japan democratic, but they introduced an 
element of democracy which never had existed before. 

Even more important than these changes in Japan’s 
governmental institutions were the- w’estern ideas of law, 

, ^ education, industry and commerce which 

imported into found their way into the country as soon 
^ ^ as tbe new imperial government had 

accepted the policy of free intercourse with the European 
world. A national educati.nal system was organized in 
1871 based upon the school systems of the West, resulting 
now in making Japan the most literate country of the 
modern world. Railroads, telegraphs, a governmental postal 
system and a system of national banks were established. 
Factories grew up, and the factory system began to take the 
place of the older methods of manufacturing, so much so 
that to-day Japan is one of the leading industrial nations of 
the w’orld. The feudal military forces were replaced by a 
modern army organized, armed and drilled according to 
. western methods, and a beginning was made in the develop- 
ment of a modern navy, with the result that Japan to-day 
is the foremost military and naval power in the world. 
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Foreign experts from England, France, Germany and U, S. 
A. were engaged to assist in all these reforms; students were 
sent to western countries to be educated in western science 
or to be acquainted with western methods. In a space of 
half a century Japan transformed herself from a feudal to 
one of the most powerful and progressive nations of the 
world. 


Japan is the first country in Asia to have adopted a 
written constitution as early as 1890, modelled after the 
Wi.st. That constitution remains unaltered 
Western ideas, to the present day. It is nearly half a 
century old and during this time it has 
demonstrated its utility, stability and strength. As is well 
known, the English government originally was despotic as 
witnessed by the “absolutism" of the Norman and Tudor 
Kings. J apan too was a feudal and absolute monarchy. 
She was opened to western influence towards the end of 
the 19th century. The ready acceptance by the Japanese 
of Western ideas in the fields of applied science, military 
and naval organization and education was accompanied by 
the more gradual introduction of Western political ideas. 
At first the traditions of the remote past were drawn upon 
to provide a centralized government in place of the dual 
organization, but gradually the whole framework of govern- 
ment and the political life of the nation were modified 
under the influence of ideas from the West. 

The emperor’s oath in 1868 has been described as the 
Magna Charta, the fountain head of all constitutional ideas 


Isuportance of 
the Imperial 
Oath 


in Japan and its first article that “a 
deliberative assembly shall be forihed and 
all measures decided by public opinion” 


was translated into political institutions which went far 


beyond the ideas. In October, 1885, an imperial decree 


was issued promising to convene a national Assembly in 
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1890, 23rd year of Meiji. This allowed nine years for 
preparation of the governmental machinery to meet the 
requirements of parliamentary government, and for the 
creation of political parties which might control the elected 
branch of the parliament. In March, 1882, the Emperor 
instructed Prince Ito to work out a draft of a constitution 
for submission for his approval. Within a few days, Ito and 
a group of secretaries were on their way to Europe, where 

, , for a year and a half they studied the 

Efforts to evolve 

' a new constitu- actual operation of the constitutional sys- 
tion. , , _ 

terns of the leading European monarchies. 
The American and French systems could offer little which 
would serve the needs of a constitutional monarchy. On his 
return, in September, 1883, Ito and his staff supplemented 
by foreign advisers, continued their labours submitting 
their proposals from time to time to the emperor for 
his consideration. It was at this time that the influence 
of the German political system began to have effect in 
Japan. Ito believed that in the German states, such as 
Prussia, Bavaria, Saxony, conditions prevailed more like 
those in Japan than could be found in England, where the 
political institutions were of great antiquity. In the eighties 
German influence the nineteenth century the Japanese 
insifltuMons! reorganized along German lines, 

and in the same years German influence 
may easily be traced in the constitution— the new civil and 

commercial codes, the development of University organiza- 
tion and in the sending by governments of students abroad. 
The- first of the political changes in preparation for the 
promised parliament was the creation of a new peerage. This 
Creation of took place in 1884 and was primarily 

Peerage. designed to provide a basis for the upper 

house. Under the original law, 500 peers were created 
whose titles were the equivalent of the Western ranks of 



690 


MODERN GOVERNSIEN^S 


prince, Marquis, count, viscount and baron. The new peers 
represented the old orders of a Kuge and Daimyo, while a 
few of the Samurai who had attained distinction in the new 
Organization of government were included in the list. In 

Cabinots. 1885, the reorganization of the cabinet 

took place, consisting of the minister-president (premier) 
and the heads of the various departments which were 
fixed at nine. Ito became the first minister-president and 
under his direction the efficiency of the various departments 
was greatly improved. Finally, in April 1888, a privy 
council was established to serve as an advisory body to the 
Emperor. It was composed of a small number of expe- 
rienced men, usually retired officials, who were to present 
their opinions to the Emperor on all important matters of 
legislation and foreign treaties and on all other matters 
upon which their opinion might be asked. It was possible, 
and it sometimes happened, that the advice given to the 
Emperor was at variance with that submitted by the 
cabinet. In such a case, the Emperor would come to his 
own decisions, usually with the aid of an extra-constitu- 
tional group of advisers commonly spoken of as the “Genro" 
or Elder Statesmen. After almost seven years of investiga- 
tion and preparation, the work of Ito and his associates was 
completed. Ito himself studied chiefly the German and 
Austrian systems because he believed that the system of 
England was too democratic and was not fitted for Japan. 
Therefore, that the Japanese constitution was influenced 
by the German and Austrian systems in great measure. On 
the 11th February, 1889, the constitution was finally granted 
by the Emperor, with the result the first election for the 
Diet was held in July 1890 (21 years after the Charter Oath 
and less than 18 years since feudalism was abolished by im- 
perial decree), and the first session of that body was 
^ofiven^d in November of the same year. 
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The constitution o£ 1889 was the result of a compro- 
mise between the old monarchical traditions and modern 
constitutionalism. As the result of the large powers of the 
Emperor and the Throne, the power of the Diet was more 
or less weak, as compared with that of legislatures of other 
modern countries, but in other respects the constitution 
adopted most of the principles of modern constitutionalism. 


Written nature. 


Eig'^ity. 


CHARACTERISnCS OF THE 1883 CONSTITUTION 
The constitution was a written one. The principle of 
a written constitution which results from the demand for a 
government of law, not of persons, was first adopted by the 
U.S.A. and France, and at present this 
principle is prevalent in all modern 
constitutions. The power to take initiative in a constitu- 
tional amendment was exclusively reserved to the Imperial 
Throne. The Diet could not initiate a 
project of .’a constitutional amendment, 
and even the people could not petition for it. The pro- 
cedure of a constitutional amendment was more complica- 
ted than that of ordinary law-making. During the time 
of emergency, the constitution could not be amended at 
all, even though there was urgent necessity for it. Since 
its promulgation in 1889, the constitution had never been 
amended, partly because the initiative for amendment 
rested with the Throne and partly because the constitution 
provided for only general principles, leaving details to 
statutes and Imperial Ordinances. But since the courts of 
law could not annul unconstitutional statutes, the constitu- 
tion was open to amendment by a statue in spite of the 
opinion of the framers that the Diet was not allowed to 
evade this restriction of the constitutional amendment 
by voting a law that might directly or indirectly affect any 


of the principles of the constitution. 

Mention must also be made of the influence of custom 
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in tbc- development of the constitution. Ceftain "conven- 
tions” or "understandings” existed which, though not of a 
Influonco of legal character and not judicially enforce- 
custom. profound importance in the 

actual working of the government. Among them may be 
mentioned the various advisory activities of the Genro, 
(Elder Statesmen) including the naming of premiers, the 
practice of mutual responsibility by the cabinet members 
and the collaboration of the cabinet with parliamentary 
parties in the Diet. These and other constitutional con- 
ventions gave a vitality to the formal structure created by 
constitutional law as in the case of England, U.S.A. and 
other constitutions. The custom of parliamentary respons- 
ibility of the cabinet had been practically established 
later on. 

The Japanese government wasa strong monarchy based 
on const itu'ionalism and was unitary inform. The principle 
A stroll" of separation of powers was also followed 

monarchy. Japan, to some extent, but the strict 

separation of powers as in th2 U.S.A.. did not obtain. 
The executive and the legislature were not entirely sepa- 
rated. 

The Japanese system of government was highly central- 
ized both functionally and geographically. In theory all 
the powers of government, executive, legislative, and judicial 
W’ere in the hands of the Emperor according to the letter of 
Confrilised the constitution. The constitution made 

Bystem. reference to local government, which was 

organised and aJministered under ordinances and statutes. 
Although in most quarters the constitution (work of Ito) 
was considered to be a liberal and forwardlooking charter in 
view of the parliamentary conditions which then prevailed 
in Japan, there were some who criticised it as conservative 
or even a reactionary document. The constitution was 
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criticised mainly because whereas the Imperial preroga- 
tives were clearly and unquestionably defined, the people 
enjoyed no immutable rights but every right was to be 
enjoyed subject to law; because no amendment could be 
considered without the approval in the first instance of 
the Emperor; and because the system of ministerial respon- 
sibility which vested control of the ministers in the majority 
of the lower house, was not precisely granted. It cannot be 
denied, hewever, that a considerable degree of liberaliza- 
tion had taken place in the government since 1889 with- 
out any change in the fundamental law. As parliamentary 
experience increased, additional -privileges were granted by 
law to the people until male suffrage was finally attained 
in 1926. And although the system of ministerial responsi- 
bility was not provided for in the constitution, it was not 
denied and from time to time the lower house had been 
able to control the acts of the ministers. 

On the day that the constitution was promulgated, four 
important laws were published which provided the details 
which were wisely omitted from the fundamental law. 
trailin'' of These were the Imperial ordinance con- 

important laws, earning the House of Peers, the law of the 
Houses, the law of elections and the law of finance, but 
these in turn could be modified by the - Diet after its orga- 
nization. The first general election was called for July 1890. 
The suffrage was granted to males aged 25 who paid direct 
national taxes to the amount of 15 yens. Out of a popula- 
tion of 42 millions, only 460.000 were qualified voters, or 
a little over one per cent. The Emperor personally 
opened the first session on November 29, 1890, and the 
300 members were divided into four parties or groups 
In the first Assembly, 170 were opposed to the ministry, 
consisting of 130 conservatives and liberals, and 40 
progressives. At best the Government could , count upon - 
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130- supporters in the lower house. Count Yamagatai 
the able military leader and a Chosnu clansman, was Prime 
Minister, while Ito acted as president of the House of 
Peers. The opposition followed British precedent in attack- 
ing the budget introduced by the Government and proposed 
a reduction of 8 million yens. The ministry cited the 67th 
Article of the constitution which stated: “Those already 
fixed expenditures based by the> constitution upon the 
powers appertaining to the Emperor, and such expenditures 
as may have arisen by the effect of law, or that appertain 
to the legal obligations of the Government, shall be neither 
rejected nor. reduced by the Imperial Diet without the 
concurrence of Government.” The House of Representa- 
tives, however, stood firm. A compromise was finally 
arrived at by which the Government accepted a reduction 
of 6,310,000 yens. The session which had narrowly escaped 
dissolution, came to an end in March 1891. This was but 
the beginning of a long constitutional struggle, relieved 


only when a national crisis such as a foreign war, or a poli- 
tical truce, freed the ministers from the attacks of an 
opposing majority in the lower house, until party govern- 
ments were established which could count upon the support 
of their own members. 

All the new parliamentary machinery of Japan, the 
assemblies, political parties, representative institutions, 
orders of peerage, privy council, constitu- 
tion and the whole fabric of the central 
and local administration as well as the 
system of courts and jurisprudence, was either taken directly 
from the West or was profoundly influenced by Western 
methods or ideas. It should not be expected, however, that 
the new ideas entirely supplanted the old. In its actual 
operation, the whole political organization and administra- 
tive system was modified by customs and methods which 


Adoption of 
Webern institu- 
tions. 
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had come down through the ages. It must not be supposed 
that the Japanese blindly copied the Western institutions. 
They adopted them to their own particular needs and condi- 
tions and that is the case in all things Western, political, 
economic, educational and social. To condemn the Japanese 
Diet because its session compared unfavourably with those 
of the British Parliament of to-day would be entirely beside 
the point. The surprising thing is that, within 3D years 
after the abolition of feudalism an Imperial Diet existed, 
in which the representatives of the taxpayers were able to 
impose their will upon the ministers of state. As an example 
of the adaptation of Western institutions to Japanese condi- 
tions we may cite the case of the “Genco or the Elder States- 

_ men.” Here was another custom of old Japan 

The Gonro. ^ 

which profoundly affected the new constitu- 
tional regime. Just as the head of a family would turn to 
the oldest members for advice in any important matter, so 
the .-emperor, head of the State, was accustomed to seek 
the opinions of a small number of able men whose wisdom 
and loyalty had been demonstrated. In the West, a cons- 
titutional monarch was supposed to follow the advice .of 
his ministers. In Japan, the Elder Statesmen, might give 
counsel contrary to that presented by the cabinet and in 
such cases the opinions of the Elder Statesmen would 
prevail. Thus an advisory body was created whose influence 
surpassed that of the ministers and the privy council as 
provided in -the constitution. At the height of their 
influence the Elder Statesmen included Ito, the father of 
the constitution, Yamagata and Inonye, of Chosun, and 
Oyama Matsukata and Saigo of Satsusma. Their advice 
was sought when a prime minister was to be chosen and- all 
other matters of vital importance were first considered by 
them. Within this group Ito and Yamagata, though from 
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the same clan, were often found in opposition. Ito, the 
framer of the constituion, was fundamentally liberal in his 
political view; Yamagata, the father of the Japanese army,, 
was the head of what was known as' the military group. 
The tragic assassination of Ito in 1909 left Yamagata as 
the most influential Genro. But in the next reign all these 
trusted advisers of the Meiji Emperor and his son had 
passed away. 

PLA.N OF THE aONSTITUriON OF 1839 

The Japanese constitution was a model of concise 
statement. Only the broadest outlines of the government 

It contains tho "Were sketched out, the details were pro- 

gonoiai outline. vided by ordinance or law. Because of 

the general terms which were used, the constitution was 
open to interpretation. 

Details which are found in recent constitutions were 
left by Ito to less formal enactment, so that they might 
be modified if occasion arose by means of laws rather than 
through the rnore difficult process of amendment. The 
seven chapters of the constitution had to do, respectively, 
with the Emperor, the rights and duties of subjects, the 
Diet, the Ministers and the Privy Council, the Judiciary, 
Finance and 'Supplementary Rules. 


The first chapter 'of the constitution dealt with the 
Emperor. “The Emperor," so read the second article, 
It is free gift of is sEcred and inviolable.’* The Japanese 

constitution was a gift of the King-Emperor 

to his people and not a gift under constraint. Nitobe says, 
"The Japanese constitution is therefore an ordinance, in the 
sense that it is not a contrast between the ruler and the 
ruled; it is^unilateral in its origin, in that it is devised with- 
out the assent or the consent of the governed."# No wonder 


* Japan, (Modern World Berieg). 



GOVERNMENT OE JAPAN 


697 


that the role assigned to the Emperor was an extensive one. 

It was to him and not to the Diet that the ministers were 

responsible. The powers of the Emperor, which are then 

defined, were those which wholly belong to the head of the 

State. These included the right to issue imperial ordinances, 

when the Diet was not sitting, “in consequence of an urgent 

necessity,” but such ordinances were laid before the Diet 

at the next session and if not approved they had no further 

validity. This ordinance was very large as compared 

with that of other countries. The government issued admini- 

Govornment’s strative ordinances for (a) the execution of 

power to issue law, (l>) for the maintenance of public 
ordinances, 

peace and order and for the promotion of 
tbe welfare of the people, and G) for the regulation of 
matters left to its own executive power, that is, the organi- 
zation of various branches of the administration, the organi- 
zation of the army and navy, the organization of the Privy 
Council with the consent of the council, the organization of 
the House of Peers with the consent of the House, eth. 
This administrative ordinance power was limited to supplying 
the deficiency of law, and accordingly it could not alter the 
existing laws. Not only that, but this ordinance power 
could not regulate matters which were exclusively reserved 
to a law. Thirdly, he issued ordinances with regard to 
specific matters by virtue of the mandate of laws. This 
type of ordinance had the same effect as laws, and could 
even alter the existing laws. 

The Throne also had a large executive power. It deter- 
mined the organization of different branches of the adminis- 
tration and the salaries of all civil and military officers, and 
The Throne; its appointed and dismissed the same. The 
executive powers, xhrone also determined the organization 

and peace standing of the army and navy. The Throne 
declared war, made peace and concluded treaties and • it 
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could exercise these powers without consulting the Diet. 
The constitution provided: “The Judicial power shall be 
Its Judicial exercised by^ the court of law, according 

powers. name of the Emperor.” Thus 

the Throne had judicial power as the fountain of justice, 
but the exercise of this power was completely left to the 
courts of law, which were organized by law, . The Throne 
had a very large executive power, but this power was 
undoubtedly subject to the limitation that appropriations 
necessary for its exercise required consent of the Diet. For 
instance, in spite of repeated recommendations that the 
army and navy be enlarged, the Diet had many times 
refused to make the necessary appropriations. The right 
to make war and conclude treaties without the Diet’s 
approval constituted the most significant power from the 
point of view of foreign relations. 

The second chapter of the constitution enumerated the 
rights and duties of the subjects. Here were found most 
Rights and rights enumerated in western bills 

duties of of rights and in the first amendments to 

subjects 

the American constitution. It must be 
mentioned, however, that there were no unqualified rights 
in Japan. The executive could suspend and modify these 
privileges temporarily by means of police regulations or 
ordinances. Under them an individual might be forbidden 
to speak in public or write to the press or to exercise his 
civic rights. 

According to Walter Bagehot, all modern governments 
may be said to be composed of two parts, — a dignified and 
an efficient. The dignified part impresses the people, the 
efficient part in reality does the wmrk of governing or of 
The Cabinet’s administering. In Japan, the dignified 

place. 1 T-i ' 

part was the Emperor, and the efficent part 
was the Cabinet. Soon after the restoration, the office of 
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the Chancellor of the Empire was created to ^advise the 
Emperor and to organize all government affairs, as was the 
case with the German Chancellor. In 1885, this system 
was abolished and Cabinet system was established. The 
Cabinet was a link which connected the Emperor and the 
Diet. The functions of the Cabinet were divided into 
three categories: advisory, parliamentary and administrative. 
As the chief of an administrative department of the 
government, they supervised the business of their respec- 
tive departments and their subordinate officials. The 
constitution provided that the Cabinet was responsible, 
but it did not expressly provide to whom. It said, “The 
respective ministers of State shall give their advice to the 
Emperor, and be responsible for it.” But in practice, the 
responsibility of the Cabinet to the Diet had nearly been 
established. In actual practice, it meant to the Lower 
House, though both the Houses had the same powers, 
legally speaking. The constitution expressly provided for 
the individual responsibility of Cabinet Ministers, but in 
consequence of the establishment of a quasi-party Cabinet 
system or pure party Cabinet system, the collective res- 
ponsibility of the Cabinet had been emphasised and almost 
established. This responsibility, however, was merely of 
a political nature. The Japanese constitution did not 
recognise any legal responsibility of Cabinet ministers. 
The impeachment sjstem against the Cabinet ministers 
who have committed treason or other political crimes was 
not adopted in Japan, though it was established in almost 
all other constitutional countries of the modern world. 

The Diet was merely a general supervisory body in legis- 
lation as well as administration; particularly as Japanese 
political parties had no definite party platforms which were 
Place of the distinguished from one another. They were 
legislature. inclined to accept almost unconditionally 
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every policy which was formulated by the Cabinet which 
they supported. But in Japan there were other executive 
organs which check the action of the Cabinet in some 
measure; that is the Elder Statesmen, the Privy Council 
and the Lord Privy Seal. And above all was the influence 
of the Army. 

The Privy Council of Japan was quite different ftom the 
Privy Council of England, from which the modern English 
. The Privy Cabinet has grown up. The Cabinet and 
Council. Privy Council were two separate and 

independent institutions each having its own legal status 
prescribed by law, although Cabinet ministers had their 
seats in the Privy Council by virtue of their office. The 
Japanese Privy Council was composed of one President, one 
vice-president and 24 councillors. Cabinet ministers (twelve) 

also have their seats ex-oflicio. The members 

Its composition, 

were all nominated by the Emperor, with ■ 
the advice of the Prime Minister, from among those who 
had distinguished themselves as administrators, diplomats, 
judges, educators, generals and admirals. Party politicians 
were in practice, excluded from this body. Regarding the 
powers of the Privy Council the constitution said, “The 
Privy Councillors shall, in accordance w ith the provisions 
for the organisation of the Privy Council, deliberate upon 
important matters of state, when they have been consulted 
by the Emperor.” Its function was merely of a consultative 
nature and itcould not advise the Emperor of itsown accord. 
It could not deliberate upon matters other than those on 
which it had been consulted by the Emperor, except in cer- 
tain cases, such as in the case of the institution of a regency, 
when the Emperor could not exercise his power. According 
to the Imperial ordinance concerning the organization and 


Its powers, 


the functions of this council, matters referred 
to the council were as follows: 
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(1) Certain matters concerning the Imperial House; 

(2) Drafts and doubtful points relating to articles of the 
constitution, and to laws and ordinances being accessory 
to the constitution, such as the law of election of the 
members of the House of Representatives, the law of the 
Houses, law of finance, the Imperial ordinance concerning 
the House of Peers, etc. 

(3) The proclamation of a state of siege, • emergency 
ordinances issued pursuant to article 8 of the constitution 
and other Imperial ordinances with the provisions of a 
penalty. 

(4) International treaties and pledges; and 

(5) Matters relating to the amendment of the Imperial 
ordinance concerning the organization and the function of 
the council. 

The Lord Privy Seal, who was an organ of the Imperial 
House, also advised the Emperor in state affairs. Those 

Lord Privy Seal been appointed to this post were 

wholly Elder Statesmen of the highest 
standing. The most important function of this official was 
to advise the Emperor in the case of the formation of a new 
Cabinet, but in practice the Elder Statesman recommended 
a new Premier to the Emperor. The constitution made it 
possible for the Emperor to select his ministers irrespective 
of the pclitical situation in the Lower House. The 
principle of ministerial responsibility had not been firmly 
established, but every political leader knew that without 
the support of a majority .in the Lower House, the 
ministerial progress was bound to meet at times with 
baffling opposition. The Privy Council had often been 
attacked by liberal leaders because free from all political 
control, it was in a position to advise the Emperor , to 
reject the proposals of the ministry of the time. 
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THE LEGISLATURE 

The Imperial Diet was composed of two houses — a 
House of Representatives and House of Peers. The 
bicameral system of Parliament was thus adopted by Japan. 
Bicameralism As far as the form and organization are 
adopted. concerned, the House of Peers was more 

composite and more scientific, and represented different 
classes of society better, in fact, about one half of the entire 
membership were not peers at all. Some writers do not 
hesitate in calling the Japanese House of Peers as the most 
successful part of the Japanese system of government. 

The House of Peers consisted of the following six classes 
of members, (1) The male members of the Imperial 
„ , Family who have attained majority; (2) 

How composed. 

Also princes and marquisses over 30 years 
of age; (3) Representatives of counts, viscounts and barons 
who are elected by their respective orders for a seven-year 
term, (4) Imperial nominees of three classes, (a) Impe- 
rial nominees selected for service to the state or for erudi- 
tion; (b) Representatives of the highest taxpayers, and (c) 
Representatives of the Imperial Academy. 

An Act of 1925 altered the existing law by repealing 
the requirement that Imperial appointees of the fourth class 
might not exceed in number the noble members, and by 
adding the group of a few members from the Imperial 
Academy. The membership of the Upper House, which 
had increased by approximately 106 since the Diet was 
established, had risen to 400. 

The Hofise of Representatives was composed of 466 elected 
members, which comes to the proportion of one representa- 
tive for a population of 133,309. The life of the House was 
4 years. Every member received an annual salary of 

Lower Chamber. travelling facilities on 

government owned railways. The House 
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elected a speaker, a vice-speaker and a secretary, eack of 
whom was provided with official residences. The peculiar 
characteristic of the House was that generally old men were 
returned by the people out of reverence for their expe- 
rience. In 1930, 196 members were elected for the first 
time, 281 had sat in the previous Diet, and 59 had served 
in earlier Diels. Again as the country advances from 
the agricultural stage or profession to the industrial, the 
change is reflected in the results of elections also. The 
lawyer class doubled its strength in the House since the 
inauguration of the Diet. In 1930, the graduate members 
of the House out-numbered the non-graduates. 

Prince Ito maintained, “The use of the Diet is to enable 
the head of the state to perform bis functions and to keep 
Power of the the will of the state in a well-disciplined, 
legislature. strong and healthy condition ... the duty 

of the Diet is to give advice and consent’ As mentioned 
aiove, the Emperor exercised the legislative power with 
the consent of the Imperial Diet. Both the Houses en- 
joyed the power to vote upon projects of law submitted to 
them by the government and could respectively initiate 
projects of law. Both Houses had co-equal powers except 
that the House of Peers was given lesser time to deliberate 
upon the annual budget; but it could even restore the appro- 
priations rejected by the House of Representatives. As a 
matter of principle, theoretically all legislation was made 
with the consent of the Diet except in the case of ordi- 
nances and treaties. The projects of constitutional amend- 
ments were exclusively initiated by the Throne and the 
Diet had only consultative power. In the discussion of the 
day a government bill was given precedence over an 
ordinary one. 


‘This is tried to be achieved in practice also, 
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The extensive ordinance power of the government 
operated as a blanket limitation upon the legislative power 
of the parliament, although the constitution provided that 
“no ordinance will alter laws “ But the emergency 
ordinances could change a law and the Diet was rendered 
helpless to reject or annul these ordinances owing to th.i 
lack of assured majority, its forced dissolution or some 
other instrumentalities adopted by the mighty executive to 
force its own will. But it must be noticed that a statute 
repealed by an emergency ordinance rescinded without 
submission to the Diet, could revive with the act of 
rescission. 

Both the grants of expenditures and the exacting of 
revenues were subject to the will of the Diet. The 
Conii’ol over expenditure and revenue of the State re- 
EiuanccB. quired the consent of the Imperial Diet by 

way of the annual budget. Further the budget was “a 
sort of gauge to be observed by the,administrative officials,” 
as Prince Ito said. The Diet could initiate a revenue bill. 
The revenues were collected by law and not by budget. 
Revenues of the nature of compensation, such as adminis- 
trative fee, did not always require the consent of the Diet. 
In noting the budget the Diet exercised only the super- 
visory power and not the legislative one. Every year 
all expenditures of the government were laid before the 
legislature in the form of an annual badget and the govern- 
ment could not go beyond what was sanctioned by the 
Diet. The Diet had no power to initiate the budget^ its 
powers were simply limited to amending or rejecting it. 
Like the British Parliament, the Diet had no power to 
increase the budget. The constitution itself laid down the 
list of the expenditure which the Diet could neither amend 
nor reject without the concurrence of the executive. 
They were (1) expenditure caused by or resulting from the 



GOVERNMENT OF JAPAN 


703 


executive power cf the Throne such as Imperial Ordinance 
or treaties, provided that the expenditures were provided 
for in the budget of the preceding year and thereby 
approved by the Diet, For the maintenance of different 
branches of administrations such as, army, navy and civil 
service, (2) such expenditures as might have arisen by the 
effect of law, such as pensions, etc. The idea was that 
once a law was enacted by the Throne with the consent of 
the Diet, it is binding upon the latter which could not 
prevent execution by reducing or rejecting any item; (3) 
Expenditures due to the legal liabilities of the government,- 
for instance, interest on national loans, subsidies to the 
companies and compensations of all kinds. The Diet 
could reject or reduce these expenditures but generally 
did not interfere in themi 

POLITICAL PARTIES 

In Japan the^history of the party system goes back much 
further than the date, 1890, of representative government; 
but it was only in the year 1898 that, after the amalgama- 
tion of then two prominent parties, Jiyuto (Liberal Party) 
and Kaishiuto (Progressive party), into one, Kenseito (consti- 
tutional Government Party) to give a strong front to the 
bureaucratic Cabinet there was ultimately formed the first 
Party Cabinet under the premiership of Count Okuwa, the 
leader of the new Party. Since then and up to 1923, there 
had been unsuitable conditions as to the nature and party of 
the Cabinets. But now the Cabinet is purely a party Cabinet. 
In the House of Representatives there were a number of par- 
ties out of whom some were so weak that they could be 
termed as mere groups. At the election held on April 30, 
1937, the following parties were returned to the 71st Diet.* 
Minseito • .... .... .... 179 

Seiyu-Kai •••* •»*« •••« 175 

• Statesman’s Year Book, 1939, p, 1093. 
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Labour 
Independents 
Showakai 
Kokumindome 
Other groups 


• •I* 

• •t* 

•ttt 


36 

29 

18 

11 

18 


Total .... 466 

In the House of Peers there was no political party; but 
all the members may be classified under these six groups: 
The Keukyu-Kai, The Kosei-Kai, The Koyu-Club, The 
Chawa-Kai, The Dosei-Kai, The Mushozoku-Dan. 

THE JUDICIARY 

James Bryce aptly maintains, “There is no better test 
of the excellence of a government than the efficiency of its 
judicial system, for nothing more nearly touches the welfare 
and security of the average citizen than his sense that he 
can rely on the certain and prompt administration of 
justice. In Japan justice was administered by the courts of 
law, whose organization wasdetermined by law, according to 
law, in the name of the Emperor. The independence of 
the judicial organ of administration was guaranteed by the 
constitution itself. But in practice it retained its oriental 
Independence of form, that is, subservience to the executive. 
Judges. appointment of judges and public pro- 

curators was in harmony with law and so is their dismissal. 
As the constitution said: “No judge shall be deprived of his 
position, unless by way of criminal sentence or disciplinary 
punishment.” The executive was helpless on those points; 
but it exercised its influence through its power of promotion 
of these judicial officials. Again in matters of criminal 
cases, the public procurators under the guidance of the 
executive determined the actionability or otherwise of a case 

• Jij'iBes Brj’co^ Modern. Democracies, voi. II, p. 3E4, 
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in order to maintain the uniformity and unity of the penal 
policy of the State. The judiciary could refuse to apply 
invalid ordinances, but unlike a Federal Court it could not 
question the validity of any law passed by the Imperial 
Diet, and further the Throne had the power of pardon and 
commutation of punishment sanctioned by the Emperor. 
Thus, the legislative power was supreme and the execu- 
tive and the judicial powers were under the legislative 
power.* There was no separation of powers in the Ameri- 
can sense of the term. 

Following the continental system the Japanese constitu- 
tion divided the courts into two broad heads: the ordinary 

Kinds of courts. ^nd the courts of Adminstrative 

Litigation. Oat oi the total number 
of 340 ordinary courts, 281 were local courts, fifty-one 
were district courts, seven were appellate courts and one 
was supreme court. The judges and procurators were men 
of university training, and they were appointed under Civil 
Service regulations after examination. The age limit was sixty- 
three' years, except for the president of the Supreme Court, 
who retired at sixty-five. Procurators were appointed to all 
ordinary courts and were closely integrated with the system 
of judicial administration and decision. They conducted 
preliminary investigations and represented the public 
interest in cases of public concern. There was the jury 
system also, but it was much restricted as compared with 
, , that of other countries. Article I of the 

Jury system. _ 

Jury Act of 1923, provided that “in 
criminal cases the court may, in accordance with provisions 
of this law, adjudicate on facts by referring the case to the 
deliberation of a jury.” A Jury was composed of twelve 
male citizens, thirty years old or more. Its jurisdiction 


Naokichi Kitazawa. The Gorernaient of Japan p, 86, 
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\\’as confined to criminal cases in prefectural courts,’ 

Besides these ordinary courts there were military courts, 
police courts and other special courts. The military courts 
were composed of civil judges and military 

Military courts. . . t 

officers. They dealt only with criminal 
actions against persons of military service. The police 
courts consisted cf police officers and had only summary 
jurisdiction over offences classified as police offences, 
involving detention of not more than twenty da 5 ^s or fines 
not exceeding twenty yens. Their decisions were not final 
and appeal could be filed in the local courts. Special courts 
included juvenile courts, martial courts, prize courts 
consular courts under the governor-general at Chosen, 
Taiwan, and Kwantung Province. 

. . LOCAL GOVERNMENT 

“Democracy in Japan has not sprung up spontaneously 
from below but has been nurtured by far-seeing leaders at 
the top.” In Japan no element of self-government was 
secured as the result of any great national awakening. The 
system was based on a law of 1888, but in the case of Tokyo, 
Kyoto, and Osaka the laws of 1898 prevailed. The ss^stem 
like that of France, was hierarchical and deconcentrated 
or centralised. There were two kinds of local governments 
in Japan; namely, prefectures and cities, towns and villages. 

For administrative purposes, Japan was divided into 46 
piefecturcs In the prefecture the head of the executive was 
Prefecture. governor or prefect. Like the prefect 

of the French department he had double 
status. As an agent or official of the central government 
he had the full charge of local administration which was 
neither reserved exclusively to the Ministers of State nor 
left to the local self-government authority. All elections, 

' education, poor relief, police, public health, protection of 
industries, conscription affairs, su^pervisiefn of subordinates, 
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etc., fell within his jurisdiction. In the other' capacity, 
that is, as the' chief executive of the prefecture, he con- 
trolled and supervised all matters left for self-government 
with the consent of the Legislature, if he so pleased. He 
w’as responsible to the Ministry of Home Affairs. He w’as 
an official of the Chokusin (second) rank. He was the 
repository of power. It must be noted that unlike all 
other prefectutes Tokyo had a peculiar system of police 
administration which was placed exclusively under the 
Metropolitan Police Board. The prefectural legislature 
V as composed of the Prefectural Assembly and the Prefec- 
tural Council. 

These prefectures were divided into 10 cities, 1985 
towns and 1044 villages. They all were the successors of 

the old 636 counties which prevailed till 

Cities, 

1924. Like the prefecture, these smaller 
units had also got their own legislature and executive. The 
City legislature was composed of the City Assembly and 
the City Council. The former was elected for four years' 
by popular vote. The Assemblies varied in size according 
to population. Meetings were convened and closed by the 
Mayor. The Assembly had Select Committees but no 
Standing Committee. The powers of the Assembly were 
larger than those of its prefectural counterpart. 

There was no difference between the town and village 


government, except in name. The • chief executives were 
Kural and elected by the village or town assembly, 

Urtan. with the approval of the prefectural 

governor. The powers and composition of the legislature 
were based upon the city model. Some villages, under 
special conditions, were allowed, with the approval of the 
governor, to have an assembly of all voters instead of the 
elected village assembly. This assembly was somewhat like 
the ‘Lands’g'emeinde’ in the small cantons of Switzerland or 
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the new England system of township government. Some- 
times local syndicates of cities, towns and villages were 
formed with the approval of the governor to look after 
certain common purposes, such as public health, road and 
bridge building, irrigation and education. 

The control of the central government over the local 
units was very large, chiefly because the governor of the 
^ L , , prefect was an official of the central govern- 

ment. This control was exercised mainly 
through the Ministry of Home Affairs instituted in 1894. 
It was the final authority in all matters not delegated to 
other central agencies. No doubt, this system gave uni- 
formity, unity, security, order, peace and quiet. But the 
efficiency was sacrificed by the political character of the 
tenure of the office of the prefectural governor. In 
fact, what Professor Munro says about the French local 
government was also true of the Japanese local goyernment. 
He says, “Centralisation is its essence, centralisation raised 
to the «th power. All authority converges inward and 
upward. It is a system that can be chartered in the form 
of a perfect pyramid.” Later there is a tendency towards 
decentralisation and the abolition of the country govern- 
ment system was illustrative of it. 

JAPANESE CONSTITUTION OF 1946. 

It was on September 2, 1945, that the Japanese formally 

signed the surrender terms on board the U. S S. Missouri 

in Tokyo Bay, after suffering total defeat in World War IL 

According to the previously signed Potsdam declaration,’ 

the Japanese mainland was occupied by the Allied Supreme 

Commander General Douglas MacArthur. The United 

Japan nndQr States Government instructed the Supreme 

^0 Allied Commander to follow two objectives in 
Occupation. T /■• i, 

Japan, first to insure that Japan will not 

again beco'me a men’afe to the' United States dr to the 
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peace and security of the world", and, second, "to bring 
about the eventual establishment of a peaceful and res- 
ponsible government which will respect the rights of other 
states and will support the objectives of the United States 
as reflected in the ideals and principles of the Charter of 
the United Nations”. The new government was to con- 
form to democratic principles and to rest on the freely 
expressed will of the people. Accordingly, the militaristic 
controls were eliminated, Shinto State was disestablished, 
militarism in schools was abolished, political prisoners were 
released, freedom of expression of opinion was secured. 

‘The Japanese cabinet, in consultation with General 
MacArthur, presented the draft of a new constitution on 
How the new March 6, 1946, which was accepted with 
wTs^mad^rnd minor changes by the Japanese Diet and 
piomulgfttea. finally promulgated by the Emperor in an 
imperial rescript on November 3, 1946. This constitution 
is in sharp contrast with the constitution of 1889, for the 
preamble states: "We, the Japanese people acting through 
our duly elected representatives in the National Diet . . . . 
do proclaim that sovereign power resides with the people 
.... Government is a sacred trust, the authority of which 
is derived from the people, and the benefits of which are 
enjoyed by the people." 

Thus this constitution is based upon the sovereignty of 
the people who renounce war for all time. Chapter 3 of 

the constitution enumerates the Rights and 

Bights of the 

people in the Liberties of the people, which- are: equality 

Constitution. , , , 

under law; no discrimination because of 
race, creed, sex, social status, or family origin; no exten- 
sion of the peerage and no inheritance of titles of nobility; 
the inalienable right to choose public officials and to 
dismiss them; secrecy of the ballot; the right of peaceful 
petition; prohibition of involuntary servitude except as 
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punishcncnt for crime; freedom of religion and of religious 
organization, •with a prohibition of government support 
for any religion; freedom of assembly, association, press, 
and all other forms of expression; freedom of occupation, 
and of emigration and expatriation; academic freedom; 
equality of sex in marital relations, including property 
rights, inheritance, choice of domicile, and divorce; free 
public education; the right to work, with prohibition of 
exploitation of child labour; right of workers to organize 
and to bargain collectively; inviolability of private property 
as defined by law and in conformity with the public 
welfare; no person to be deprived of life or liberty, except 
according to processes established by law; no search or 
or seizure without warrant; and the right to a speedy 
public trial by an impartial tribunal in all criminal cases. 
THE LEGISLATURE. 


The constitution vests all legislative power in the 
Diet as the highest organ of , state pow*er and sole law- 

Th. leBldatut. I* of 

and its two houses, the House of . Representa- 

lunctions. . , tt ^ 

tives and the House of , Councillors. The 
members of both houses are elected by the people; the 
number of members of each house is determined by law. 
The House of Representatives is elected for a four-year 
term. Members of the House of Councillors are elected 
for six years, half of them retiring every three years. 
Members of the Diet receive payment and allowances and 
enjoy freedom of speech. Each house regulates its 
business and determines disputes regarding eligibility of its 
members. Their deliberations are public but secret 
^ meetings may be held when demanded by two-thirds or 
more of those present. Each house elects its own presi- 
dent and other officials. 

The rules ot procedure, etc., .are made by each house 
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for conduct of its own business. The Prime Minister and 
Powers of the Other Ministers of State can attend and speak 

Diet; How laws j^ouse but vote Only in the one they 

are made. 

are members of. The Diet sets up a court 
of impeachment for trying those judges against whom 
removal proceedings have been instituted. The ordinary 
session of the Diet is held once per year, but the Cabinet 
may convoke extraordinary sessions. Ordinarily, a bill 
becomes law when passed by both houses. If the House 
of Councillors fails to take a final decision within si.xty 
days after receipt from the house of Representatives, or upon 
which the House of Councillors makes a decision different 
from that of the House of Representatives, the measure 
becomes a law "when passed a second time by the House of 
Representatives by a majority of two-thirds or more of the 
members present.” But this does not preclude the House 
of Representatives from calling the meeting of a joint co.n- 
mittee of both Houses, provided by law. 

With regard to the budget the constitution lays down*. 
"Upon consideration of the budget, when the House of 
Councillors makes a decision different from that of the 
House of Representatives, and when no agreement can be 
reached even through a joint committee of both Houses, 
provided by law, or in the case of failure by the House of 
Councillors to take final action within thirty (30) days, the 
period of recess excluded, after the receipt of the budget 
passed by the House of Representatives, the decision of the 
House of Representatives shall be the decision of the Diet.” 

This also applies to the ratification of treaties. 

In regard to the amendment of the constitution, pro* 
posals are initiated by Diet and finally referred to the 
Amendment of direct vote of the people thus: "Amend* 
how^finfuy tnents to this Constitution shall be initiated 
raacie. by the Piet, through a concurring vote of 
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two-tliirds or more of all the members of each House and 
shall thereupon be submitted to the people for ratification 
which shall require the affirmative vote of a majority of 
all votes cast thereon, at a special referendum or at such 
elections as the Diet shall specify”. After people’s ratifi- 
cation has been obtained, the amendment is immediately 
promulgated by the Emperor in the name of the people, 
as an integral part of the Constitution. The' Constitution 
being the Supreme law of the land (Art. XCVfll), the 
method of its amendment is a peculiar one combining the 
sovereignty of the people and the Emperor’s dignity as 
the symbol of State unity. 

THE EXECUTIVE. 


The Japanese Constitution makes a clear distinction 
between the nominal (the Emperor) and the real (the 

TbeEraporor- Cabinet) executive. The Emperor is the- 
His position and Symbol of the State and of the unity of the 
people; his position is derived from the will 
of the people in whom resides ultimate sovereignty. Suc- 
cession to the Imperial Throne is governed by the Imperial 
House Law as passed by the Diet. The Emperor is a. 
constitutional head and all his acts in matters of state 
require the advice and approval of the Cabinet which is 
responsible for such acts. The Emperor has no powers 
in the field of government; all his powers relate to his 
headship of the state. He appoints the Prime Minister as 
designated by the Diet. In the similar manner he appoints 
the Chief Judge of the Supreme Court. With the advice 
and approval of the Cabinet he performs these acts in 
matters of, state and on behalf of the people: Promulgation 
of amendments of the Constitution, laws, cabinet orders 
and treaties; Convocation of the Diet; Dissolution of the 
House of Representatives; Attestation of the appointment 
and dismissal of Ministers of State and other officials 'as 
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provided by law, and of full powers and credentials of 
Ambassadors and Ministers; Attestation of general and 
special amnesty, commutation of punishment, reprieve, 
and restoration of rights; Awarding of honours; attestation 
of instruments of ratification and other diplomatic docu- 
ments as provided for by law; Receiving foreign ambassa- 
dors and Ministers; Performance of ceremonial functions. ’ 

Under the new constitution, the Emperor has lost the 
sovereign prerogatives and the exalted religious authority 
which he formerly possessed. Art. Vllf further delimits 
his powers thus : “No property can be given to, or received 
by, the Imperial House, nor. any gifts can be made 
therefrom, without the authorization of the Diet." 

The executive power is vested in the Cabinet consist- 
ing of the Prime Minister (who is its head) and other 
Ministers of State as provided for by law ; the Cabinet is 

The Cibiiiet- collectively responsible to the Diet. The 

Its composition Prime Minister is designated from among 
and poolers. , , , , _ . , , . 

the members of the Deit by a resolution 
cf the Diet. In case of disagceement between the two 
Houses in designating the Prime Minister, even after a 
joint session thereof, or the Councillors’ failure to 
designate within ten days of the House of Represen- 
tatives have made the designation, the decision of the 
Representatives is taken as the decision of the Diet. The 
Emperor then formally appoints the Prime Minister as 
designated by the Diet. The Prime Minister appoints the 
Ministers of State, a majority of whom must be chosen 
-from a.mong the members of the Diet. Tne Prime Minister 
may remove the Ministers as he chooses. On a motion of 
no confidence passed by the House of Representatives or on 
rejection of the motion of co.afidence, the Cabinet as a 
whole resigns, unless the House of Representatives is dis- 
solved within 10 days. 
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The Prime Minister submits all bills and makes reports 
on general national affairs and foreign relations to the 
Diet, on behalf of the Cabinet, and exercises general 
supervision over the different administrative branches. 
The Cabinet, as a whole, performs the following functions, 
besides general administration : Administer the law 
faithfully; conduct affairs of State; Manage foreign affairs; 
Conclude treaties, subject to subsequent approval of the 
Diet; Administer the civil service in accordance with 
standards established by law; Prepare the budget, and 
present it to the Diet, (The Diet has final control over all 
taxation, monies, and expenditure); Enact cabinet orders 
in order to execute the provisions of this Constitution and 
of the law; Decide on’ general amnesty, special amnesty, 
commutation of punishment, reprieve and restoration of 
rights. All laws or orders issued by the Cabinet are 
signed by the competent Minister of State and counter- 
signed by the Prime Minister. 

The Prime Minister and all other Ministers of State 
are civilians. This bars the appointment of military men 
to Cabinet rank. 

THE JUDICIARY 

The Judicial Power is vested in a Supreme Court and 
in such inferior courts as are by law established. This is 
just on the model of the American system. No^ extra- 
ordinary courts can be established. Nor is the executive 
to exercise final judicial power in any case. All judges 
are independent in the exercise of their functions 
They cannot be removed from office except by public 
impeachment or unless declared mentally or physically 
unfit. The judges of inferior courts are appointed 
by the Cabinet from a list submitted by the Supreme 
Court. The Supreme Court is vesffed, like the American 
Supreme Court, v^ith the power to. decide the constitu- 
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tionality of an^ law, order, regulation or official act. 

Such is the new constitution of Japan ; it abolishes 
militarism, Shintoism and the absolutism of the Emperor. 
It establishes a tiuly democratic government with a parlia- 
mentary type of executive wuth final power and sovereign- 
ty in the people. 


SELECT READINGS 

Alhn, G. C,— Modern Japan and Its Problems, (George 
Allen and Unwin). 

BigeIo}i>, P. — Japan and Her Colonies, (Arnold). 

"Bueban, J. (Editor) — Japan, (Nations of Today Series). 

Buck, P.IF. and Masland J. IF.— Governments of Foreign 
Powers (1947), Chapters 23-26. 

Cole, G.D.H, and M.L — Modern Politics, (Gollancz) 

pp. 248-265. 

Cnhblns, J,H. — Making of Modern Japan, (London, 1922). 

McGoiern, W.M. — Modern Japan, (London 1920). 

Eiaokitchi Kita:(an'a — The Government of Japan, (Princeton 
University Press). 

Nitobe — Japan, (Modern World Series). 

Qtitgiej. H.S. — ^Japanese Government and Politics, (The 
Century Co.) 

Statesman's Year Book, (Latest edition). 

Treat, P.J. — ^The Far East, (Harper Bros.) 

Ujehara, G. E. — The Political Development of Japan, 
(London 1910), 

Wilson Wcodrou — The State, (New Edition) pp. 526-533. 



INDEX 


A 

AbdioaUnn Aofc, of lidward VIII, 

liD, 180 181 
Adams, G B , 112, 174 
Administrnt VO Law, in Franco 
620.626 

Alfixander, Czar 1,639-530 
Allen. 0 K. 219. G 0 717, S H. 718. 
Aniondnicrt of the Constitut'on, 
in Australia 327-828, in Canada 
COO-aO), in Ireland 376-H77, 897, 
in South Africa 84i 380-8)1. in 
USA. 41-2.4 5, 430, 445 US, 
4B6.457 Seeau(irr_Qach country 
also 

America, G,_ 8, 22, 24, 39, 41-42, 
Dooluration of Indopecdenoo 
in 5‘i •''9, 183, 2G).2Gl, 2G9. 

27«, 28-2, 3-2o. 3-29.331, 870. 467, 
490, 492. 497. 619. See also 
under United Stivtos of America 
Andaman Islands, 59 
Annapolis conference 84 2, 408 
Anson, W R., 129, i90 
Arisfcot 0 , 6, 49, 62 
Asquith, Earl, 183 
Australia, Commonwealth of, 2l, 
24, 3941 , 56, 59, 67, I2d. 259. 366- 
273, 276 extent and population 
360, discovery of continent and 
formation of colonies 306-807, 
institutions borrowed from 
England307, character of demo* 
cracy 808. federal movement 
3118.312, constitution (iliOO), 3l-3. 
314. federal government bl4.328i 
powers of tederal government 
3U-818, federal legrislature 813" 
323. ledernl executive 323-325, 
federaljudiciary 325 S’Znnieud- 
inent of constitution 3i7.-i 8. 
state and local governments 
318-333, political parties 333- 
337. 8*7,349. 357-358. ;-76, 477. 
Austria, 11, 17 , 57, 469-470, G3*<, 508. 
Austria-Hungary, Empire of 21. 
43, 5b, 57. 

B 

Bagohot, Walter, IJ-J, 1-29, 160, 199, 
25i, 700 . 

Balfour, Declara ion, 267-268 
Bartheleraey. Joseph, 695, 600. 


Barlett, Vernon. 5r0 
Baurino'-* John, 31'5 
Beard. Charles and Mary A., 23*39 
Belgium. 8 143 
Bigelow, P ) 7J7 
Bismarck, Prince, 541, 543 
Blackstoi'.e, 130, 232 
Bombay, 26 
Borden, R L„ 277, 305 
Botha, General, 361-863 
Bontiuy, M. 116-117, 129 
Brae ton, 3-20 ■ ■ 

Bradlay, A.G , 366 
Biady, Alexander, 278 
Brand, R H . 39. 4l. 47. 3l4. 366 
British Empire. 5-2, 59, 259-260 , 
266 262. 339, 376 
Brogan, 1-),W.,450 
Brool's, 494, 503-604 
Brunet, Kene, 560, 566 572 
Br\C 0 , Viscount, 4.18,2-2,30-31, 
47, 82, committee 156-157, 284, 
305, 507-30.9, 3 J8, 417,42*, 450, 
453-454, 433, 406,468, 687,638, 
71-2 

Buch-in, 08?, 7i9 

Buell. 542, 639, 644, 670, 67 1, C75 

Burma, 260 

Burns. C D., 82 

Butler, S, 67 • ' 

c 

Cabinet Rise of— system in Eng- 
land 104*105 185*189; war (-) in 
England 195196 See under 
each country alsO for its 
executive. 

Calhoun, John 0.. 85 447 
O.imdsn Lord, 262,— Speaker 419 
Canada, 21, 24, 28, 39, 10, 42, 46, 
65, 67 1-28, 260, --rGi. 266, 267- 
276, 278*.-, 05 history of the 
constitution 278-282, con- 
stitution of 1867. 282-284, 

federal government 284-296, 
leKislrtture 28 -291, executive 
291 >94, judiciary 294-296, pro- 
vincial governments 296-300, 
amendment of the constitution 
HUO 301, political parties oOl- 
304,318,323.224, 3-27-328, 330- 
331,345. 347, 358. 36U 375,454. 



INDEX 


719 


Canary Islands, 59 
Uar.y e, 175 
Carter, A.T . 232 

Cave, and C.arondon, scheme of 
]f'29 for reform of House of 
I-ords 157-158 
rhnmpioT. G F , 174 
(Iharnwood, Lord, 23 
Chartist Movement, lOS 110, 124. 
Chase, h'amuel, 424 
Chatham Karl of, 26 
China, 9, 6 -,6 
Cicero 49, 60 
Clement, W H.P., 305 
Clark, RT,58S 
Clifford, T ord r!e, 112 
Cukar, W F , 82 

Cole, G.D H and M 1 , 82. 5;0, 

554, 5.'6, 639 641, 63i. 7)6 
Constitutional Government 1-18 
Corporative State, in tta'.y, 043, 
635.t6‘j 
Cousin, 3 
Cramp, K R., 338 
Crewe, Karl of. 339 
t osgrave, T., 375, S80 
Cromwell, 7 
Gross. A.L . 112 

D 

Dawson, R.M , 27?, 284.285, 290, 
293, 3o5 
DeLolme, 32 
Denmark 143 
Uo Focq ueville, 130, 233 
De Valera, Eamon, 37t.l75, 379.331, 
Die sy, A. V., 5, 18, 43. i5, 47, 1I2, 
J25-127. 149, 174, 186, 199, 232. 
Disrueli, 48 

Dominion Status, 260-277 
Dufnur, Gen- ral, 36, 5 18 
Durham, Lord, 263.264, 267. 280, 
his re por '280-231, 2f5, 305 
Djke Dr. Van. 588 

E 

Egerton, H.E. 305,-338, 347, 366 
Egypt, 9 

Emden, C S . 199, 277 
Enabling Act, Text of, 676-577 
Engelenburg- F.V., 366 
England. 6, 7, 10 20, 32, 52, 55, 
58, 61, 66, 70, evolution of its 
constitution 85-112, salient fea- 
tures of its constitution 113- 
129, parliament and legislation 
in 130-174, executive (iKing and 


cabinet) 175-199, Whitehall 
.and Civil Service 200-219. Jnni- 
ciary 220-232, I.cc.al Gov-rn- 
ment 233-255. the King iTo'lSo, 
Cabinet 181-198. Whitoha'l 
200-215, Civil Service 21,5.219, 
KuU of Law !25-1'.8, 22 o-’^ 44. 
Jury System 225 Goveri.ment 
of London 249 254. 261. 267, 
278, 340, 343, 967 368, 370, 372, 
6 s 7, 611-635, 694-095 
Ethiopia, ICmperor of 638 
Europe, 6,9,45, 50, 62, 57, 58, 
541-542, 6i8, 688. 

Evatt, H V,. 277 


F 


Fascism, theory of 641-648, in 
action 649-663 

Fascist,— doctrine 58, party and 
government 571 , Gtana Council 
.574.577. 671-676 
Feder, G itfried 540 
Federalism, 'Iheory of 1947 
I'iner, Herman, 2.5, 47, 1 21,129, 
160, 174. 199, 210, 232-233, 249, 
256, 436. 4 9 450, 502, 504, 

605, 644, 633, 636 

France, 8, U, 41, 46, 62, £7, 68,61, 
278-279, extent ani population' 
687, history of constitution 
594-506, Irgislatiire 696-608, 
executive 605-614, President 
606 603, Cabinet 608.614, jiidi- 
cia-y6l4 62l. Administrative 
Law 616.621, local government 
620-631, 639-610, t79, 694 
Francis Osborne, 4 
Freemen, 22, 23, 47, 83 
Frick, Dr 582 


G 


Oambetta, Leon, 492 
Garibaldi, 638, Garner, J.W , IS. 
German}, 8, 9, 11,17,21,40,43, 
46,5 6, 58/80, 143, 275, 308, 467, 
590, 619, extentand population 
540, coQBtitutional history 
540-C46, Second Reich .546.562, 
direct democracy 5H2-563, eco- 
nomic life (council of 1919) 
564-566, Political parties 566- 
571, failure of parliamentarian* 
ism 862-'f3, Third Reich 67^66 



720 


MODERN GOVERNj\IENTS 


Gibralter, 59, 260 
Gilchrist, 6. 

Gladsbone, E., l09, 175, 186, 265, 
862, 372-373 
Goad, 640, 670 
Golden Bull, 10 

Great Britain, 10-12, 20, 41, 85, 
260, 261, 264-266, 275, 3l3, 3(5, 
367, 645. 6o9, 6o3. See also 
England. 

Greaves, H.RG., 129, l75, 199. 

219, 232. 

Gretton, 219 
Grey, Earl, 181 
Griftitb, E.S. 235. 245. 

Gubbins, J.H . 716 
Guillotine, 141 
Gynn, D.R„ 399 

H 

Hailsham, Viscount, 158 
Hamilton, 39-41, 47, 402, 447, 460, 
492 

Hanover, 20 

Hanseatic League, 39, 40 
Harri , G H , 622, Q M. 2c5, 637 
Haskin, F J., 416, 431, 443, 444,450 
Hegel, 57. 

Hertzog, General, 86’-366 
Hitler, Adolph. 57, 566, 570, 571, 
574-576, 579, 581-585 
Hofmeyr, 865-866 
Holland, 143,339, 354 
Holsworth, W S , 232 
Hoover, O.B , 5o5 
House of Commons, of England, 
63, 67, 99, 107-109, 116, 119, 122, 
124, stret.g'h ol 13l-lii2, repre- 
sentution in 13^ constituencies 
and electorate 132-133, dura- 
tion of 133-135, elections to 
135-137, dafeots of the electo- 
ral system 137 143, remedies to 
remove these defects 143-145, 
does it truly represent people? 
146-146, oreanization 147-148, 
working 148-149, obligations 
and prwileges of me.i.bers 149- 
160, 262, 265, 690, 698, 617 
House of Lords in England, 63, 
67, 99, 116, 12_2, 124, history 
150, meaning 150-]5l, composi- 
tion 151-152, obligation and 
piivileges of peers 152-163, 
privileges of house 113154, 
representation 154-165, ques- 
tion of its reform 156-159, 
organitation J69»l60, iunotiona 
160-161, as ei ccjftrt 229-231,^6T, 


Hughes, H., 227, 450 

! Hungary, 10, 11, 43 

Hunt, E.M., 338. 

I 

Ilbert, Sir 0. 174. 

India, British, 25, — n States 25, 
32, 42, 43, 68, 60, 61, 260, 687. 

Ionian Islands, 59 

Iraq, 9 

Ireland, 52, 167, 260, 313, 345, 

extent and population 367, 
con.stitutinnal history 367-81, 
Const' tution of 1622 of 376-31, 
Sinn Fein & other parties 371- 
7S &379-81, amendment of 1923 
constitution of 367-77, consti- 
tntutio-i of 11-38 of 381-8'), 
rights of citizens, 383, execu- 
tive 383-91, President 385-88. 
Council of State 3fc8-89, Tuoi- 
fBnch 393 91, legislature 391- 
97. amendment of the constitu- 
tion 397, judges and courts 
8'^' 7- 99. 

Italy, 9, 11, 40, 57, 58, 80, 467, 
extent and population 638, 
constitutional history 638-40, 
failure of parlismentarianism 
64 -4?, theory of fascism 641- 
48, fascism in action £62-76, 
legislature 662-67, hxeoutwe 
638-41 Fascist party and 
government 671-76, jurioiary 
676-80, local government 680- 
82. 

Ito, Prince, 700-701. 

J 

Japan, 17, 58, the country 67l, 
parts, 683 84, theocraiio ele- 
ments in the state 684, emperor 
as decendent of God on earth 
685, Shintoism 686 86, constitu- 
tional history 686-93, Tokn- 
gawa Shogunnte 687-88, Meiji 
Era 687-88; western ideas im- 
ported 688-90; German influence 
691, organization- of cabinet 
693-94; charaoteriBtics of the 
Constitution 694-700; plan of 
the constitution 700-704; Privy 
Council 704-70.5 ; legislature 
706-712, 712-714 ; political 
parties 705-6; jnd'ciary 706-8 ; 
luoal government 708-10. 

Jay, 41 . 

Jefieraon, Thomas, ,429, 447 

Jepks, .Edward, 886,- 



INDEX 


721 


Jenning, W.I., l29. 199, 246.47j 636 
Jimmu Teniiu,'682 
John. King of .England, 7, 89-90 
Johnson, Andrew. 424, 437 

K 

Kangaioo, l49 
Karl Marx, 510 

Keith, A.B. Il8, 129, 267, 277, 294, 
. 305, 338, 346 
Kennedy, W.'P.M , 258 
Kipling Rndyard, 233. 

Kituzawa, Naokiohi, 712, 7 7 

L 

. Labour Charter in Italy, 646 651- 
52, 657-58 

Langsain, W.C., 539 
Laski, H.J., 18, 44, 46, 47, 82, ll3, 
129, 174, 199, 2i9, 220, 226. 232, 
256, 643, 682 ■ 

Latham, J.G., 258-59 
Leacock, L P., 18. 

Leagneof Nations, 56. 57, 275,424, 
569, 642 
Lenin,-538, 648 
Lewis, Sir G.O,, 60-61 
Lincoln, Abraham, 36, 52, 438, 447 
Lombard League, 40 
Longlorth, J.H., 683 
Lothian, Lord, 640 
Low, Sir Sidney, 219, 265 
Lowell, A.L., 43, 255, J. R., — 81, 
President, 200, 628, 630, 633, 
682 

Lyndhnrst, Lord, 181'82. 

M 

Macedonia, 40 

Macklin, 0., 167 

Mao Mahon, Marshal, 472 

Mac Neill, 399- 

Madeson, James, 258, 450 

Magna.Carta, 7, 10, 89-91, 99, 114 

Maine. Sir Henry, 84 

Maitland, F.W.. 112 

Maita, 59, 260 

Marriot, J.A.K., 129, 161, 174, l8o, 
199, 219, 232 . 

Marshall, Chief Justice 29,36,437, 
442 

Mathai, J.. 234 
May, Sir T. B. 174 
Maud, 0 P.E., 255 
Mazzini, 552 

MoCnlloch vs. Maryland. 36-87 
McGovern, W.M.. 7l8 
Mcllewain, O.H. 232 
McKellar, 427-28 
Michels, R. 82. 


Mikell, W.E., 677. • 

Mill. J.S.. I, 47 
Monroe doctrine, 435 
M ontague, P.C., 112 
Montesquiew. 62, 481-82, 519 
Mortmain, Statute of, 7 
Mair, Ramsay, 199, 25,6- 
.Muno,W.B., 234, 239, 244, 246, 
248-250, 252-65, 450, 466, 639, 
614-18, 620, 622, 624, 627, 629, 
632-33, 682 • 

Murphy, Jan es, 677 

. N ■ 

Napoleon, 580-88, 6l5, 639. 

Nazis, 659, 670-71. See also under 
Qeimany for Nazi party. 
Newfoundland, 39, 266. 269-76 • 
Newton, A.P., 24, 31, 47,. 306. 338, 
841. 366, 450 

New Zealand, 39, 266, 267, 269-76, 
375 

Nitobe, 7l6 
Norway, 143 

o 

Ogg, P.A.. 129, 174, 266, 539, 621, 
624, 626. 698. 

Ontario, 24. 

Orissa, 25, 

Oscar Wilde, 52 
Ottoman Empire, 66, 57 
Ovid, 4. 

Owen Robert, JOs 
O xford, Provisions -of, 7, 91 

P 

Palestine, 68 
Paley, 4 

Palmer, G B.H. 277 
Papineau, 280, 405 
Parkes, Sir Henry, 308. 
Parliament, in England, meaning 
of l3l, powers of — 161-166, — 
Act (1911), 163-166, — and legis- 
lative procedure 166-73, sove- 
reignty of— lBl-62. See also 

Under each country for its 
legislature. 

Parnell. Oharles Stewart, 372 
Patel, V.J., 408 
Pennaohio, 664. 

Persia, 9. 

Philadelphia convention, 10, 46, 
ll4, 409; 

Phillips, W.A , 399 
Pitigliani, 69 
Plutarch, 77 

Poincare, R., 490, 4'*6-97. 624, 

637, 



722 


MODERN GOVERNMENTS 


Poland, 57, 68 

Political parties, Beginning 
of — in England, 102-104; 
120-126, in Oannda 301-304, in 
Australia 333*37, in Union of 
South Africa, 361-66, in Ire and 
371-<5, 379.81; in U.S. a. 447-49; 
Italy 639-41 and 671-76; in 
Germany 667-78, in U.S,S. R. 
635-39 

Pollard, A.P , 112 
Polybius, 49, 60 
Poole, A L., 174, 232 
Pope, Bis dictum 4 
Portus, GdV. 338 
Potter, H., 232 
Praemunire, 7 
Preuss, Hugo, 19, ,545 
Prior, 77 

Prussia, 9, 43, 541-42, 646 
Puntambekar, S.V,, Il2 

Q 

Quebec, 24, 278,— resolutions 281- 
82 

Quick and Garrac, 80, 338 

R 

Ram, V.8., 597 
Eeed,T.D., 405, 407, 450 
Reid, 310 
Riddel, W.R , 305 
Robson, K.A ., 255 
Rome, 40 

Rocco, Alfred, 656 
Roosevelt,— ism 80, 430, T. — 459 
Roaer.burg, Kate, 236, 253 
Rosenburg, Committee, 155-156 
- Rouseau, 467 

Rule of Law, in England, 125-128, -c 
220-24, 620 

Russell, Lord John, 107 
Russia, 17, 51, 68, 80. See also 
under Soviet Russia. 

s 


Sind, 25. 

Sinha, Lord of— Raipur, 152-53. 

Sinn. Fein, party, 871-76, 379, 861. 

Smellie, 441. 

Smith, G. B., 112, 

Snoot, Senator, 426. 

Smuts, General, 275, 361-65. 

South Africa, see under Union of 
South Africa. 

Soviet Russia, (U. S. S. R.) 17,-21, 
extent and population 505, 
constitutional history 606. 616 
judicial system 616-18, constitu- 
tion of 1923 under revision 
518-19, constitution of 1936 
rights of citisens 520-22, 
powers of central government 
523, structure of Union Gov- 
ernment 524-640, legislature 
626-27, executive 522-27, judi- 
ciary 630-31, governments of 
units 531-34, Communist party . 
535-39 

Spain, South American colonies 
of-9, 41. 261, 369, 648 

Spencer, 595, 597, 667, 676, 681,682 

Statute of Westminster, .268-76, 
323 

Story, Mr. Justice, 36 

Swami Dayanand, 61, 220, 259 

Sweden, 143 

Switzerland, confederation of 21 ; 
30, 36, 37, 45, 50, 52, 63, 143, 312, 
extent and population 467, 
nature of people 467-68 consti- 
tutionnl history 468-71, consti- 
tution (of 1874) 618-23,r division 
of powers 473-76, iede al legis- 
lature 476-82, federal executive 
629-36, federal judiciary 488-90, 
political parties 491-94, canto- 
nal governments 494-98, direct 
democracy, referendum, initia- 
tive and recall, 498-504. 

T 


Salisbury, plan for reform 
House of Lords 158 
Sankey, Lord. 154 
Schumman, P. L., 504. 
Scotland, 20 
Seeley, J. R. 82 
Sharma, B.M., 47, 306, 338, 
399. 450-51. 504, 60R, 608, 
563, 655. 682, 697, 668, 682 
Shaw, Dr , 241,. 626, 629 
Shaw, G,B., 59 
Sidgwick.H., 18, 19, 47. 

Simon de Montfort, 92 


of 


366, 

510, 


Taft, W.H., 18 
Tany, Mr, Justice, 442 
Taswell-Langmead, T.P., li2, 129. 
Taylor, H, 112 
Thiers, Adolphe, 471 
Treat, P.J. 716 
Treaty of London, 67 
Treaty of Versailles, 56, 67, 365, 
356, 364 

Trevelyan, G.M., 8.6, 113 
Trotsky, Leon 605, 639 
Trotter R.G., 306 
Twain, Mark, 638. 



INDEX 


723 


u 

Union of South Africa, 56 extent 
and population 339, constitu- 
tional history 339-344, features 
of 1909 constitution 344-47 
Govt, of the Union 347-B5, 
legislature 347.53, executive 
353-354, judiciary 354-55, Pro- 
vincial and local governments 
355-60, political parties 361-66, 

United Kingdom, see number Great 
Britain. 

United States of America, 9-U. 
21, -22, 27-31,34-36,46.52,56,67, 
70.80, 114, 245, 312, 318, 323, 
327-28, 330, 342, 347, 349, 357-58, 
federal government 403-50, 
extent and population 403, cons- 
titutional history 403-109, cons- 
titution (of l787) 409-10, powers 
of federal government 411-1.5, 
federal legislature 411-58, fede- 
ral executive 428-39; President, 
qualifications 429, term 429-30. 
election 431-33, popularity and 
powers 433-38, his secretaries 
438-39;- Judiciary and Supreme 
Court 439-45, amendment of the 
constitution 445-18, political 
parties 447-48, governments 
of states 451-54, direct demo- 


cracy 462-64; 4T2, 477, 481-82, 
624, S2S-29, 643, 554, 614, 653, 
693 96, 694-96, 698, 699. 

Usher, E. G.. 112. 

. Uyehara 717. 

V 

Villari, Lnigi, 540. 

Vincent, J. M., 504. 

Voltaire, 55. 

w 

Waight, James P„ 84. 

Washington, George, 425, 429, 447, 
492. 

Webb, Sir Sidney, 234, 254. 

Webster Daniel, 35. 

Wreare, K. 0., 277, 305, 338, 

White, A. B,, 112. 

Whitley, J. H., Speaker 147. 

Willoughby, W. W,, 701, 

Wilson, Woodrow, 56, 78, 82, 403, 
408, 424, 435, 441, 450, 460. 504, 
637. 

■Winchester, Statute of, 7. 

Wood, P. L. W., 334, 338. 

Y 

Yu, Wangteh, 193-94, 199. 



Published by the Upper India Publishing House Limited, Lucknow, 
Printed by S. S, Bhargava at The Fine Press, Lucknow, 



